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A 
MANUAL OF PRACTICE AND PROCEDURE 
BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


By F. Cuirton Hittyer, WALTER McF'arLANpD AND CuarR R. HILLYER 


PRACTICE AND PROCEDURE BEFORE THE INTERSTATE 
COMMERCE COMMISSION 


Introduction 


In preparing this manual of practice and procedure before the 
Interstate Commerce Commission, pursuant to the expressed desire of 
a substantial portion of its membership,’ the Association has made a 
departure from anything heretofore undertaken by it. In addition to 
the five original volumes, three 1934, two 1940 and one 1942 sup- 
_ plemental volumes of Interstate Commerce Acts Annotated, there are 
* digests of decisions under the Interstate Commerce Act and related 
acts, annotations of the code of the laws of the United States, and 
various textbooks and special articles which deal, in whole or in part, 
with this subject. In so far as the rules of evidence are concerned, 
there is even more material available. 

Grave difficulties have faced the officers of the Association and 
the committee responsible for this manual, in determining, not only what 
would be desirable, but what, as a practical matter, could be prepared. 
Among these difficulties are the wealth of material available, with the 
enormous burden of examining, assembling, and classifying the various 
decisions; the inability of practitioners who are in active practice to 
devote their time to a project of this sort, and the impracticability of 
splitting it up in such a way that a large number can devote a small 
amount of time to the work; the lack of funds to employ one or more 
persons to prepare a comprehensive work on the subject of pleading 
and practice; and the doubt as to the wisdom of endeavoring to pre- 
pare an exhaustive treatise, in view of the availability of the annota- 
tions, digests and reference works. 

Moreover a number of circumstances combine to make this a pe- 
culiarly difficult time to prepare a work of this nature. Among these 
factors are (a) the increasing importance of hearings in motor carrier 
and finance docket cases where practice and procedure are still in the 
development stage, although fairly well crystalized, and in water car- 
rier and forwarder cases, as to which practice is still in its infancy; 
(b) the possibility that some effort will be made to modify practice and 





16 I. C. C. Practitioners’ Journal, 577, 649. 
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procedure before various administrative tribunals;? and (c) the fact 
that, in 1938, the new Rules of Civil Procedure for District Courts of 
the United States became effective, and it is possible, if not probable, 
that such new rules, and the experience thereunder, may have a sub- 
stantial effect upon procedure before the Commission. 

In spite of the difficulties, it was concluded that this manual should 
be prepared. It has been approved by the Executive Committee in ten- 
tative form and is submitted to the membership for consideration and 
for such use as the members may be able to make of it. After the man- 
ual has been available and subjected to the scrutiny of the members for 
a reasonable period of time, suggestions and criticisms may be submit- 
ted to the officers of the Association which will serve as the basis either 
for revision and improvement of the manual, or else for its discontin- 
uance. 

The student of the subject of Practice and Procedure before the 
Commission, in reading this manual should bear in mind that the entire 
subject of Federal Administrative procedure is in the process of con- 
stant change and development. No attempt will be made in this text to 
cover with exactness each important phase of the Rules of Practice and 
Procedure. Attention must be restricted largely to basic principles of 
practice and procedure in contemplation of the new revised Rules of 
Practice, effective September 15, 1942. 

It is not the purpose of this manual to restate the Rules of Practice. 
The practitioner does not need assistance in reading the rules, a copy 
of which he must ever have before him. The new rules seek to clear up 
questions that have arisen as to procedure, and in large part they ac- 
complish this end. There is a considerable field of additional informa- 
tion that cannot be covered in the rules, and also there are important 
subjects of interest to practitioners that find no place in Rules of Prac- 
tice. It is in this broader field that this manual may find its value to 
practitioners. 





2An investigation of procedure before various administrative agencies was 
conducted by the “Attorney General’s Committee on Administrative Procedure,” ap- 
inted pursuant to the President’s suggestion of February 16, 1939. In the pre- 
iminary report of this committee to the Attorney General, dated January 31, 1940, 
reference is made to the fact that the Attorney General, on February 24, 1939: 
. created this Committee in order ‘to ascertain in a thorough and com- 
prehensive manner’ the extent to which criticisms of the administrative pro- 
cedure of Federal agencies were well founded and ‘to suggest improvements if 
any are found advisable.’ ” 


Monograph No. 24 (two volumes), issued by the Attorney General’s Committee 


in July 1940, is a study of procedure before the Commission. This report was 
submitted to Congress on January 24, 1941. 





- Said: 
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STATUTORY CONCEPT OF THE COMMISSION 


The Interstate Commerce Commission is an administrative tribunal. 
Its functions are primarily quasi-legislative ;? and it has sometimes been 
described as an arm of Congress. The Commission is one of the so-called 
‘‘independent commissions,’’ the chief function of which is to administer 
the details of a general scheme of carrier regulation enacted by Con- 
gress, under power delegated by Congress. In Hampton & Co. v. 
United States, 276 U. S. 394, 407, the Court said: 


‘* Again, one of the great functions conferred on Congress by 
the Federal Constitution is the regulation of interstate commerce 
and rates to be exacted by interstate carriers for the passenger and 
merchandise traffic. The rates to be fixed are myriad. If Congress 
were to be required to fix every rate, it would be impossible to ex- 





8 The Commission is a body corporate, with legal capacity to be a party plain- 
tiff or defendant in the Federal courts. Texas & Pac. Railway Co. v. Interstate Com. 
Com., 162 U. S. 197, 204. 


: In Mitchell Coal Co. v. Penna. R. R., 230 U. S. 247, 258, the Supreme Court 


“Such orders, so far as they are administrative are conclusive, whether they 
relate to past or present rates, and can be given general and uniform op- 
eration, since all shippers, who have been or may be affected by the rate, can 
take advantage of the ruling and avail themselves of the reparation order. They 
are quasi-judicial and only prima facie correct in so far as they determine the 
fact and amount of damages—as to which, since it involves the payment of 
money and taking of property, the carrier is by Sec. 16 of the act, given its 
day in court and the right to a judicial hearing.” 
41In Humpbrey’s Executor v. U. S., 295 U. S. 602, which dealt with the functions 
of a member of the Federal Trade Commission, the Court said, pages 624, 625, 628: 
“The Commission is to be non-partisan; and it must, from the very nature 
of its duties, act with entire impartiality. It is charged with the enforcement of 
no policy except the policy of the law. Its duties are. neither political nor ex- 
ecutive, but predominantly quasi-judicial and quasi-legislative. Like the In- 
terstate Commerce Commission, its members are called upon to exercise the 


trained judgment of a body of experts ‘appointed by law and informed by ex- 
perience.’ 


* * * &* *&* & * 


“The debates in both houses demonstrate that the prevailing view was that 
the commission was not to be ‘subject to anybody in the government but . 
only to the people of the United States,’ free from ‘political domination or 
control’ or the ‘probability or possibility of such a thing,’ to be ‘separate and 
apart from any existing department of the government—not subject to the 
orders of the President.’ 

* * * * * * * * 


“The Federal Trade Commission is an administrative body created by Con- 
gress to carry into effect legislative policies embodied in the statute in accord- 
ance with the legislative standard therein prescribed, and to perform other 
specified duties as a legislative or as a judicial aid. Such a body cannot in any 
proper sense be characterized as an arm or an eye of the executive. Its duties 
are performed without executive leave and, in the contemplation of the statute, 
‘must be free from executive control.” 
See, also Sone Public Service Comm. v. United States, 283 U. S. 765, 775; 
Atchison, T. & S. F. Ry. Co. v. U. S., 284 U. S. 248, 262; Panama Refining Co. V. 
Ryan, 293 U.S. 388, ‘427; and Schechter Corporation v. U. a. 295 U. S. 495, 539, 
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ercise the power at all. Therefore, common sense requires that in the 
fixing of such rates, Congress may provide a Commission, as it does, 
called the Interstate Commerce Commission, to fix those rates, after 
hearing evidence and argument concerning them from interested 
parties, all in accord with a general rule that Congress first lays 
down, that rates shall be just and reasonable considering the service 
given, and not discriminatory. . .”’ 


To conduct its work in an orderly and systematic manner, partic- 
ularly where public hearings are involved, it is obvious that the Com- 
mission must have rules governing its procedure and practice before it. 

















JANUARY, 1945 277 





GENERAL PRINCIPLES COVERING PRACTICE AND 
PROCEDURE BEFORE THE INTERSTATE 
COMMERCE COMMISSION 

The Commission is an arm of Congress, operating under delegated 
powers, within a field circumscribed by the language of the various acts 
under which it operates. Despite its great powers and multitudinous 
duties, it has no authority other than that conferred upon it by Congress. 
In Manufacturers Ry. Co. v. St. L., I. M. & 8. Ry. Co., 21 I. C. C. 304, 
Commissioner Clements aptfy sets forth the duty of the Commission to 
adhere strictly to the statute and abstain from adopting theories of its 
own,—in this case, the ‘‘outlawing’’ of small or industrial railroads. 

Its duties are of many kinds. This manual will be confined to those 
as to which it is authorized and empowered to make orders, after full 
hearing, and in which there may be controversies as between conflicting 
interests, calling for consideration by the Commission of the opposing 
contentions and supporting evidence, and a determination of the issues 
in accordance with the applicable law. 

The practitioner should understand that, while, as an incident to 
the exercises of its powers, it sometimes is necessary that the Commis- 
sion, as an initial step, interpret the law under which it operates, its 
primary function is to apply the law, as declared by Congress and in- 
terpreted by the Courts, to the facts ascertained and found by it in the 
particular case before it. In other words, the Commission does not 
determine what the law is or should be, but administers certain laws 
enacted by Congress pursuant to general principles and standards pre- 
scribed in such laws. 

While not reducible to a simple formula, it may be said that orders 
of the Commission are valid and will not be set aside or modified by the 
Courts if they do not contravene the Constitution, are not beyond its 
statutory powers, and are not due to a mistake of law, and were not 
made as a result of arbitrary or unreasonable procedure, such as the 
absence of substantial evidence.5 Except in the case of awards of repar- 
ation, as to which its findings are simply prima facie correct, the Com- 
mission’s findings, when they are free from defects just mentioned, are 
conclusive.® 

Function of Practitioners 


It is the function of the practitioner (1) to present the issues tobe 
determined in such manner that they are clear to the Commission and 
any parties, (2) to introduce relevant, competent and material evidence 
which will enable the Commission to ‘make findings and reach conclus- 
ions, and (3), in cases of sufficient importance, to summarize and explain 
the case, with appropriate reference to the record and the applicable 
law, on brief or oral argument or both. 





5 Int. Com. Comm. v. Union Pacific R. R., 222 U. S. 541, 547. 

6 Lous. & Nash. R. R. Co. v. United States, 245 U. S. 463; Western Paper 
Makers’ Chemical Co. v. United States, 271 U. S. 268, 271; Virginian Ry. v. United 
States, 272 \!. S. 658; Norfolk & W. Ry. Co. v. United States, 287 U. S. 134; Missts- 
Sippi Valley B. Line Co. v. United States, 292 U. S. 282; Illinois Commerce Commis- 
ston v. U. S., 292 U. S. 474, 484. 
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Simplicity 


In the period of more than 55 years, during which the Commission 
has administered the Interstate Commerce Act, and other acts, certain 
guiding principles have been developed. From the outset, the Com- 
mission has taken the position that procedure before it shall be as 
simple as is consistent with the reasonable certainty of the rights of the 
parties.?_ The Courts have recognized that,the Commission is an expert 
body, ‘‘appointed by law and informed by experience,’’® and have held 
that the Commission is not to be hampered by the mechanical rules of 
evidence which are applied by the Courts.® 


On the other hand, the Supreme Court has pointed out that the 
more liberal the procedure, the more necessary it is that the Commission 
protect the fundamental rights of parties to a full and fair hearing.’ 


Public Interest 


It also must be borne in mind that the nature of the Commission’s 
duties differs in most cases from that of the Courts. The latter, for the 
most part, are engaged in the determination of the private rights of liti- 
gants. On the other hand, except in cases relating primarily to repara- 
tion, the Commission deals with matters of public interest, even though 
instituted by one or more individuals or corporations. Under the law 
an individual may file a complaint attacking an important rate ad- 
justment, and the Commission must proceed to investigate the complaint, 
even though it may transpire that the complainant has little or no direct 





7 In re Procedure in Cases at Issue, | |. C. C. 223 (1887); In re Procedure Con- 
cerning Question of Law, | |. C. C. 224 (1887); Proceedings before the Commission, 
Ist Annual Report I. C. C. 27 (1887); Letter dated August 15, 1887 from Chairman 
Cooley, | 1. C. 409. 

8 [Illinois Central R. R. Co. v. I. C. C., 206 U. S. 441, 454; O’Keefe v. United 
States, 240 U. S. 294, 303; Assigned aS Cases, 274 U. S. 564, 580; Mississippi Valley 
B. Line Co. v. United States, 292 U. S. 282, 286; Chicago, R. 1. & P. Ry. Co. v. 
United States, 284 U. S. 80, 95. 

® Brooks Coal Co. v. Wabssh Ry. Co., 39 1. C. C. 426, 428; Int. Com. Comm. v. 
Baird, 194 U. S. 25; Int. Com. Comm. v. L.& NR. Co., 227 U. S. 88, 93; Spiller v. 
Atchison, T. & S. F. Ry. Co., 253 U. S. 117, 123-131; Western Paper Makers’ 
Chemical Co. v. United States, 271 U. S. 268, 271. 

10 Jnt. Com. Comm. v. L. & N. R. Co., 227 U. S. 88, 93; Chicago Junction 
Case, 264 U. S. 258; United States v. Abilene & Southern Ry. Co., 265 U. S. 274. 
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interest in the matter.11 Any disturbance of such rate adjustment may 
be, however, a matter of great importance to those who pay the rates 
under attack, as well as those who compete with them; and the ramifi- 
cations may extend through the ranks of many producers and consumers. 
Such matters necessarily are of public interest; and the public also 
has a direct interest in seeing that an adequate and efficient transporta- 
tion system is maintained. The Commission constantly must be mindful 
of the interests of the general public, as well as of the parties immediate- 
ly concerned.’? For example, it is not to be embarrassed by supposed 
admissions of the parties, but may proceed to determine the facts.** 

The fact that the Commission must consider the public interest in 
making its decisions also has given rise to another doctrine. In the 
Courts, ordinarily the parties control litigation to the extent that plain- 
tiffs may dismiss cases as a matter of right at any time prior to ver- 
dict or judgment. The Commission, on the other hand, has held that 
a complainant cannot, as a matter of right, institute a proceeding be- 
fore the Commission, and, later, dismiss the complaint and terminate 
the proceeding.1* This results not only from the fact that the public 
interest is involved in cases before the Commission, but also that the 
Commission has the same power to investigate matters on its own mo- 
tion that it has upon complaint.?® 

In his ‘‘primer’’ for practitioners given by Commissioner Eastman 
at the dinner tendered him by our Association on his twenty-fifth year 
on the Commission he said: 


‘An administrative tribunal has a broader responsibility than 
a court. It is more than a tribunal for the settlement of contro- 
versies. The word ‘administrative’ means something. The policies 
of the law must be carried out. If in any proceeding the pertinent 
facts are not fully presented by the parties, it is the duty of the 
tribunal to see to it, as best it can, that they are developed of record. 
A complainant without resources to command adequate professional 
help should be given such protection. The tribunal should also be 
ready to institute proceedings on its own motion, whenever construc- 
tive enforcement of the law so requires.’’ 


11 Section 13(2) of Act. 

12 Jewelers’ Protective Union v. Pennsylvania Railroad Co., 36 |. C. C. 71, 75; 
Advance in Rates—Eastern Case, 20 1. C. C. 243, 250; City of Astoria v. S., P. & 
S. Ry. Co. 38 1. C. C. 16, 26; Southern Class Rate Investigation, 100 1. C. C. 513, 
603; Int. Com. Comm. v. C. R. I. & P. Ry. Co., 218 U. S. 88, 103. 

13 Cin., Ham. & Dayton Ry. Co. v. I. C. C., 206 U. S. 142, 149. 

14 Royster Guano Co. v. A.C. L. R. R. Co., 50 1. C. C. 34, 39; Federated Metals 
Corporation v. Pennsylvania R. R. Co., 144 1. C. C. 243, 244; King v. C. I. & L., 
171 I. C. C. 47. 

15 Section 13(2) of Act. 
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The Association considers this ‘‘primer’’ as ‘‘must’’ reading for 
all present and future practitioners. It is therefore reproduced at the 
end of this manual, as Appendix B. 


Stare Decisis. Res Adjudicata. 


The protection of the public, and the fact that transportation con- 
ditions do not remain static but are in a state of flux, also result in the 
refusal of the Commission to recognize any doctrine of stare decisis or 
res adjudicata in proceedings before it.1* This is not to say that the 
Commission disregards or lightly overturns earlier decisions dealing 
with the same or similar situations. On the contrary, it is a well es- 
tablished principle that the Commission will adhere to its decisions un- 
less it is shown that conditions have changed since the original decision, 
that the Commission was under misapprehension when it made its first 
decision, or that the decision was clearly erroneous.* 


Limitations upon the Commission’s Power 


The emphasis placed upon the public interest in the preceding 
paragraphs must not be understood as indicating that the Commission 
has some vague power to determine what would be good for the country 
and to take such action as it may believe will promote the public wel- 
fare. The Commission’s jurisdiction is only that conferred upon it by 
law ;!8 and what has been said above simply means that the Commission 
in applying the law to the ascertained facts, in matters as to which it 
has a wide discretion, will not act solely with a view to the interests 
of the litigants. before it and disregard the interests of the entire public 
of which such litigants are a part. The Commission ‘‘can only de- 
termine whether the rates are just, reasonable, and non-discrimina- 
tory.’’?® It cannot ‘‘regulate rates for the purpose of equalizing cost 
of production or manufacture.’’° The Commission has said, ‘‘We have 
repeatedly held that the reasonableness of a rate does not necessarily 
depend upon the ability of shippers profitably to market their product 
under it.’ The Supreme Court has held that the Commission cannot 





16 [nternational Paper Co. v. Boston & Maine R. Co., 128 |. C. C. 465, 470; 

og Air Line Ry. Co. Receivers v. Carolina & N. W. Ry. Co., 194 1. C. C. 
, 185. 

17 Banner Milling Co. v. N. Y.C. R. R. Co., 141. C. C. 398, 400; Hires Condensed 
Milk Co. v. Pennsylvania R. R. Co., 38 |. C. C. 441; Pacific Mutual Door Co. v. A. 
A. R. R. Co., 101 |. C. C. 633, 634; Bell & Zoller Mining Co. v. 1. C. R. R. Co., 109 
I. C. C. 484, 485; American Door & Mfg. Co. v. B. & O. R. R. Co., 122 1. C. C. 471; 
Beich Co. v. A. C. L. R. R. Co., 139 1. C. C. 291, 292; Sengal Motor Co. v. Kansas 
C. S. Ry. Co., 151 1. C. C. 170, 174; Anthony Salt Co. v. A. V. I. Ry., 152 1. C. C. 
208, 209; Cutzwiller Coal Co. v. Missouri Pac. R. Co., 171 1. C. C. 103, 104, 105; 
International Motor Co. v. Pennsylvania R. Co., 174 1. C. C. 297, 298; M. A. Bell Co. 
v. Ann Arbor R. Co., 174 1. C. C. 300, 303; American Glue Co. v. Boston & M. R., 
191 I. C. C. 37, 39; Seaboard Air Line Ry. Co. Receivers v. Carolina & N. W. Ry. 
Co., 194 I. C. C. 183, 185; Alabama Asphaltic Limestone Co. v. Akron & B. B. R. Co., 
194 1.C.C. 273, 275; and Sinclair Prairie Oil Co. v. Atchison, T. & S. F. Ry. Co., 209 
1c. Cc. 37, Bs. 

18 Atchison, T. & S. F. Ry. Co. v. United States, 284 U. S. 248; Federal Trade 
Commission v. Raladam Co., 283 U. S. 643, 648, 649. 

19 Bituminous Coal to C. F. A. Territory, 46 1. C. C. 66, 141, 142. 

20 Vinegar Rates from Pacific Coast, 81 |. C. C. 666, 669. 

21 Rawlings v. C. B. & Q. R. R. Co., 115 1. C. C. 103, 104. 
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artificially apportion the country into zones tributary to given trade ter- 
ritories ;?* that it cannot substitute for a just and reasonable rate a lower 
rate, either on the ground of policy or on the ground that the railroad was 
by its former conduct estopped from charging a reasonable rate,”* that the 
law ‘‘does not attempt to equalize fortune, opportunities or abilities ;’”** 
that it is not the function of the Commission to act as an arbiter in eco- 
nomics, but as an agent of Congress in applying the law to facts de- 
veloped of record ;*> and that the right of a railroad to charge a certain 
sum for freight does not depend upon whether or not its customers are 
making or losing money.” In another ease, affirmed by the Supreme 
Court without written opinion,”’ it was pointed out by the lower court 
that the law does not confer upon the Commission absolute or arbitrary 
power to act on any considerations which the Commission may deem best 
for the public, the shippers, and the carrier; and that its order must 
be based upon transportation considerations.”® 


Clarity and Substance—Ethics 


A practitioner having any matter to present to the Commission 
for action should determine from the statute that it is a matter over 
which the Commission has jurisdiction; should bring the matter before 
the Commission so clearly that the Commission and any interested par- 
ties can have no doubt regarding the issues raised; and, at the appro- 
priate time, should offer evidence establishing the facts necessary to 
support a finding by the Commission and a determination of the issues 
raised by the complaint or other pleadings. Throughout the proceeding, 
he should realize that substance, rather than form, is determinative; he 
should be guided by the fundamental elements of fair play in dealing 
not only with the Commission, but with any parties to the proceeding; 
and he ‘‘must conform to the standards of conduct required by the Code 
of Ethies of the Association of Interstate Commerce Commission Prac- 
titioners.’’® 

In the preamble of every order entered by the Commission, there is 
a recital of the full compliance with each statutory prerequisite to an 
order, as well as the detailed consideration given every interest affected 
by said order: 


‘‘This case being at issue, upon complaint and answers on file, and 
having been duly heard and submitted by the parties, and full 
investigation of the matters and things involved having been had, 
and the Commission having made a full report containing its find- 
ings of fact and conclusions thereon, it is ordered that. ..’’ 





22 Interstate Com. Comm. v. Chicago, R. 1. & Pac. Ry., 218 U. S. 88, 102. 

23 So. Pacific Co. v. Interstate Com. Comm., 219 U. S. 433, 444, 449. 

24 Interstate Com. Comm. v. Diffenbaugh, 222 U. S. 42, 45. 

25 St. L. & O'Fallon R. Co. v. U. S., 279 U. S. 461; 487. 

26 Union Pacific Ry. Co. v. Goodridge, 149 U. S. 680, 695. 

27A. T. & S. F. Ry. Co. v. United States, 231 U. S. 736. 

284. 7T. & S. F. Ry. Co. v. Inter. Com. Comm., 190 Fed. 591. 

29 Rules of Practice, Rule 71 (b), which specifically mentions and adopts the 
Code of Ethics of our Association. 
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SPECIAL RULES GOVERNING PROCEEDINGS OF 
VARIOUS TYPES 


The Commission’s duties and powers have increased enormously 
since, in 1887, the Commission adopted its first Rules of Practice. It 
has been found desirable to have not only the General Rules of Prac- 
tice, but additional Rules of Practice and Procedure for various types 
of cases. The cardinal principle still obtains, however, that techni- 
calities are discouraged and that practice and procedure before the Com- 
mission should be as simple as is consistent with protection of the rights 
of the parties and of the general public. 

The revised ‘‘General Rules of Practice before the Commission’’ 
effective September 15, 1942, are contained in a pamphlet of 58 pages. 
This is well indexed. Every practitioner should familiarize himself 
with these rules. Except where special rules have been adopted for 
some particular kind of cases, they govern the handling of rail, motor, 
water and forwarder cases before the Commission.*” 

A group of proceedings for which the Commission has prescribed 
special rules or instructions, to supplement the Rules of Practice, em- 
braces matters handled by the Commission’s Bureau of Finance, and 
decided generally by Division 4 of the Commission. These include in- 
structions to carriers in relation to the issuance of securities, etc., under 
Section 20a, February 19, 1927; regulations relative to authorizations of 
common carriers and directors under Section 20a (12), December 1, 
1931; regulations governing applications under Section 1, paragraphs 
(18) to (20) for certification of public convenience and necessity au- 
thorizing the abandonment of lines of railroad or the operation there- 
of November 27, 1941; regulations governing applications under Section 
1, paragraphs (18) to (20),** inclusive, for certificates of public conven- 
ience and necessity for the construction or extension of lines of railroad, 
for the acquisition of lines of railroad, and for the operation of lines 
of railroad February 7, 1941; and instructions governing applications 
under Section 5 to consolidate, merge, purchase, operate, or control 
carriers subject to Parts I or III, October 14, 1940. 

The Commission also has issued many other rules and regulations, 
including Motor Carrier Safety Regulations; Rules Governing the Clas- 
sification of Carriers’ Accounts; Rules and Regulations Concerning the 
Filing and Approval of Safety Bonds; Rules for Inspecting Locomotives, 
(both steam and other than steam)’; Tariff Circulars; Regulations Rela- 





30 May 25, 1887, Appendix D, Ist Annual Report I. C. C. 128. 

81 Unless otherwise specified, reference in this manual to the Rules of Practice 
— the Commission’s General Rules} of Practice, revised effective September 15, 

382 U. S. Code, Title 49, Sections 17 rail; 304 (a) (6) motor; 904 (a) water; 1003 
(a) forwarder. 

83 These regulations were changed to conform to the new Transportation Act, ap- 
proved September 18, 1940, which provides that trackage rights shall be considered 
under Section 5 of the Act, instead of under Section | as heretofore. 
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tive to Bids of Carriers Subject to the Clayton Anti-Trust Act; Rules 
Governing the Transportation of Explosives and other Dangerous Artic- 
les (U. S. Code Title 18, Sec. 382), ete. These and similar regulations, 
however, have a more limited application and do not affect practice and 
procedure before the Commission in the same manner as do the other 
rules and regulations, mentioned earlier. The same is true of the rules 
prescribed on October 23, 1935, and November 5, 1935, to govern pro- 
ceedings before the Commission under Section 77 of the Bankruptcy 
Act.34 

This manual will deal chiefly with the General Rules of Practice, 
which apply to and govern, except as supplemented by special rules, 
all proceedings before the Commission. Practitioners who are not thor- 
oughly conversant with the Commission’s practice and procedure will 
do well to consult the Secretary of the Commission as to the existence of 
any special rules or supplemental regulations dealing specifically with 
the type of proceeding which it is contemplated will be initiated.*® 


STATUTORY BASIS OF COMMISSION’S PROCEEDINGS 


Historically, the Commission’s practice and procedure, primarily 
has been developed in connection with the trial of complaints dealing 
with alleged unlawful rates, practices, and related matters. The com- 
plaints largely have been built around five primary statutory concepts. 
They are: That rates, charges and practices for transportation must be 
(1) just and reasonable, (2) non-discriminatory, (3) non-preferential, 
(4) not greater for shorter than for longer distances, and (5) that the 
rates must be published and strictly observed. The whole body of the 
Commission’s decisions have been centered around these five primary 
concepts. 

The provision, that rates must be just and reasonable, will be found 
in Section 1 (5) (a) ; that rates must be non-discriminatory, in Section 2; 
that rates must be non-preferential, in Section 3 (1); that charges 
should be no higher for shorter than for longer distances, in Section 4 


(1) ; and that charges must be published and strictly observed, in Sec- 
tion 6 (1). 


The Primary Statutory Provisions Under Which Redress 
May Be Sought 


Sections 8 and 9 provide, in substance, that if any common car- 
rier subject to Part I°* of the Act proceeds, or fails to proceed, as re- 
quired by the statute, any person injured thereby may either make 





34 Rules of Practice, Rules 16 (b) and 84 (c), U. S. Code, Title 11, Section 205. 

35 Rules of Practice, Rule 3. 

36 Part II, Motor Carrier Act, 1935, has somewhat similar provisions, but does 
not provide for awards of damages. 
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complaint to the Commission or bring suit in the appropriate United 
States District Court.*" 

Section 13 authorizes the filing of petitions complaining of any vio- 
lations of the Act.** ‘‘No complaint shall at any time be dismissed be- 
cause of the absence of direct damage to the complainant.’’ Section 14 
provides for a report in writing, stating the conclusion of the Com- 
mission, ‘‘together with its decision, order, or requirement in the prem- 
ises; and in case damages are awarded such report shall include the 
findings of fact on which the award is made.’’ Sections 15 and 16 


contain the machinery for making and enforcing orders of the Com- 
mission. 


It is obvious from the foregoing that a litigant runs considerable 
risk in most controversies relating to interstate rates, regulations, ete., 
in first invoking action by the Courts, without preliminary resort to 
the Commission. Assuming that it is decided that Commission action is 
required, there are several ways in which the matter may be brought to 
the attention of the Commission. 


87 Although the establishment of a rate for the future is is different from awarding 
reparation, the former being a quasi-legislative and the latter a quasi-judicial act 
Baer Bros. v. D. & R. G. R. R. Co., 233 U. S. 479, 486; L. & N. R. R. Co. v. Sloss- 
Sheffield Steel & Iron Co., 269 U.S. 217; N. Y.C. R. R. Co. v. N.Y. & P.R.R. Co., 
271 U. S. 124, 126, the courts over a period of years have evolved a doctrine that, in 
cases involving the exercise of administrative discretion, and where uniformity is 
necessary or desirable, there is no actual choice of remedies and preliminary resort 
must be had to the Commission. The following excellent summary is quoted from 
the footnote on pages 461 and 462 of |. C. C. Law and Procedure (Miller): 


“It has been judicially decided that preliminary resort to the I. C. C. must 
be had in the following situations: 


“I, Whenever a rate, rule or practice is attacked as unreasonable or un- 
oa discriminatory. Texas & Pacific Ry. Co. v. Abilene Cotton Co., 204 U. S. 
426; Texas & Pacific Ry. Co. v. American Tie & Lumber Co., 234 U. S. 138, 34 
Sup. Ct. 885, 58 L. ed. 1255 (1914); Pennsylvania R. Co. v. Puritan Coal Mining 
Co., 237 U.S. 121, 35 Sup. Ct. 484, 59 L. ed. 867 (1915); Pennsylvania R. Co. v. 
Clark Bros. Coal Mining Co., 238 U. S. 456, 35 Sup. Ct. 896, 59 L. ed. 1406 
(1915); Northern Pacific Ry. Co. v. Solum, 247 U. S. 477, 38 Sup. Ct. 550, 62 L. 
ed. 1221 (1918); Great Northern Ry. Co. v. Merchants’ Elevator Co., 259 U. S. 
.285, 42 Sup. Ct. 477, 66 L. ed. 943. 


“2. Whenever the reasonableness of a joint rate is attacked. Orient Divis- 
ions Case (U. S. v. Abilene & S. R. Co.), 265 U. S. 274, 44 Sup. Ct. 565, 68 L. ed. 
1016 (1924); Manufacturers’ Ry. Co. v. U. S., 246 U. S. 457, 38 Sup. Ct. 383, 62 
L. ed. 831 (1918). 


“3. Reparation for unjust divisions of through rates in the past. Backus- 
Brooks Co. v. Northern P. Ry. Co., 21 F. (2d) 4 (C. C. A. 8th, 1927), certiorari 
denied, 275 U. S. 562, 48 Sup. Ct. 120, 72 L. ed. 427 (1927). 


“4, Where application of tariff in a particular case becomes one involving 
issues essentially of fact requiring interpretation of technical words or phrases. 
Great Northern Ry. v. Merchants’ Elevator Co., 259 U. S. 285, 42 Sup. Ct. 
477, 66 L. ed. 943 (1922); Texas & Pacific Ry. Co. v. American Tie & Lumber 
Co., 234 U. S. 138, 34 Sup. Ct. 885, 58 L. ed. 1255 (1914). 

“5. Redress for discriminations practiced by carriers. U. S. v. Pacific & 
Arctic R. & Nav. Co., 228 U. S. 87, 33 Sup. Ct. 443, 57 L. ed 742 (1932). 

“Preliminary resort to the I. C. C. is not necessary in the following situa- 
tions: (Notes 37 and 38 continue on following page.) 
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STATUTORY RULES OF PROCEDURE BEFORE 
THE COMMISSION 


Section 17: The principal statutory authority and requirements for 
Practice and Procedure before the Commission are contained in Section 
17, of the Interstate Commerce Act, as amended through September 18, 
1940. 

The text of Section 17 will be found under ‘‘Transportation’’ in 
U. S. Code (1940 edition), Title 49, pages 4804, 4805, 4306. There are 
twelve numbered paragraphs under the Amended Section 17. 

Paragraph (1) provides for allocation of work among divisions of 
the Commission. 

Paragraph (2) enables the Commission to refer work to divisions, 
individual commissioners, or boards composed of three or more em- 
ployes. 

Paragraph (3) provides that: 


‘‘The Commission shall conduct its proceedings under any pro- 
vision of law in such manner as will best conduce to the proper dis- 
patch of business and to the ends of justice.’’ 





(Continuation of Notes 37 and 38). 


“1. Where there is involved only the construction of a tariff or schedule, 
so as to determine what rate applied to the shipment in controversy. Penn- 
sylvania R. Co. v. Puritan Coal Mining Co., 237 U. S. 121, 35 Sup. Ct. 484, 59 
L. ed. 867 (1915); Pennsylvania R. Co. v. Sonman Shaft Coal Co., 242 U. S. 120, 
37 Sup. Ct. 46, 61 L. ed. 188 (1916). 

“2. Whether shipper has so complied with tariff provisions as to entitle him 
to benefit of tariff privileges, such as milling in transit. Carson Lbr. Co. v. St. 
Louis & S. F. R. Co., 209 Fed. 191, 126 C. C. A. 139 (C. C. A. 8th 1913). 

“3. Actions for overcharges or undercharges involving no questions of ad- 
ministrative discretion. Great Northern Ry. Co. v. Merchants’ Elevator Co., 
259 U. S. 285, 42 Sup. Ct. 477, 66 L. ed. 943 (1922); Kansas City So. Ry. Co. 
v. Wolf, 261 U.S. 133, 43 Sup. Ct. 259, 67 L. ed. 571 (1923). 

“The settled rule now is: Questions essentially of fact and those involving 
the exercise of administrative discretion, which are within the jurisdiction of 
the I. C. C., are primarily within its exclusive jurisdiction, and a remedy must 
be sought there before the jurisdiction of the courts may be invoked. 

“On the general subject, see Bikle, Jurisdiction of Certain Cases “— 
Under the Interstate Commerce Act, (1911) 60 Univ. of Pa. L. Rev. Hull, 
Jurisdiction of Causes of Action Arising Under the Act to Regulate chcene 
(1917) 17 Col. L. Rev. 309; Miller, The Necessity For Preliminary Resort to the 
Interstate Commerce Commission, (1933) 1. Geo. Wash. L. Rev. 49; Admin- 
a as a Prerequisite of Judicial Review, Note, (1935) 35 Col. L. 

ev. 230. 

“With respect to the necessity for resort to the I. C. C. rather than to the 
courts where is it claimed intrastate rates cause undue or unreasonable discrim- 
ination against interstate ‘20 in violation of § 13 of the Interstate Com- 
merce Act, see Board of R. R. Com. of N. Dak. vy. Great Northern Railway, 281 
U. S. 412, 50 Sup. Ct. 391, 74 L. ed. 936 (1930), holding an injunction may not be 
issued preventing the State from enforcing the rates pending a determination 


by the I. C. C. as to their being unjustly discriminatory against interstate 
commerce.” 


38 The Commission may institute an investigation on its own motion, and has 
the same powers as in connection with a complaint case, except that it cannot make 
an order for the payment of money in such an investigation. Section 13(2). 
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Paragraph (4) defines the powers of the divisions of the Commis- 
sion and its appointed boards in performing work assigned to them. 

Paragraph (5) provides that a Commissioner or a board may make 
a finding or report: 

** . . accompanied by a statement in writing of the reasons there- 
for, together with a recommended order, . . .”’ 


in cases where testimony has been taken at a public hearing. If no 
exceptions are filed within a designated time the order becomes the 
order of the Commission. If exceptions are filed, or the order is stayed, 
final action must be taken by the Commission or a division thereof and 
cannot be taken by the individual Commissioner or board of employes 
to whom the matter was originally assigned. 

Paragraph (6) contains several provisions with respect to procedure 
upon rehearing, reargument or reconsideration of decisions, orders and 
requirements. 

Paragraph (7) provides that the Commission or an appellate di- 
vision thereof may reverse, change or modify an original decision after 
rehearing, reargument or reconsideration. 

Paragraph (8) provides that, where an order has been entered and 
has not yet become effective, and application for rehearing, reargument 
or reconsideration has been filed: 

‘* . . order, or requirement shall be stayed or postponed pending 
disposition of the matter by the Commission or appellate divis- 
a 


Paragraph (9) provides that judicial relief may be sought in the 
courts to enforce, enjoin, suspend or set aside such decision or order 
or requirement of the Commission only after an application for rehear- 
ing, reargument or reconsideration shall have been denied or reconsid- 
eration otherwise disposed of by the Commission. 

Paragraph (10) provides that any matter arising in the administra- 
tion of Part II, the Motor Carrier Act, may be referred to an exam- 
iner of the Commission for action thereon, subject to the limitation 
made upon matters handled by an individual Commissioner or board. 

Paragraph (11) provides that representatives of employes of a 
carrier may intervene in any proceeding arising under Part II, the 
Motor Carrier Act and Part III, Water Carrier Act. 

Paragraph (12) provides that: 


‘‘The Commission is authorized to promulgate reasonable rules 
and regulations relating to admission to practice before it, and is 
authorized to impose a reasonable fee for such admission. . .’’ 


Thus, as stated by Commissioner Aitchison in an address before the 
Association of Practitioners :*® 


89 1. C. C. Practitioners’ Journal, October 1941, page 31. 
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‘*The statutes which confer powers upon the Commission to act 
are replete with directions as to procedure. To an amazing extent 
these acts go into meticulous procedural details.’’ 


In discussing this subject in its 55th Annual Report for 1941 at 
page 21, the Commission said, referring to the Amended Section 17: 


‘* |. The Transportation Act of 1940 did the Commission a dis- 
service rather than a service.”’ 


While Congress recognized the Commission’s need for delegation of 
some of its work in order that the Commissioners might not ‘‘ become 
buried in an avalanche of detail,’’ the Commission said at page 21 that 
Section 17: 

‘*.. . was otherwise amended in a way to impair the authority 
to delegate so that the net result was adverse rather than beneficial.”’ 


The Commission further pointed out at page 22 that: 


‘*. . . Under paragraph (5) of that Section, as it now stands, 
the individual Commissioner or board of employes to whom a case is 
delegated has no status superior to that of a joint board or exam- 
iner to whom a case is referred for hearing under part II. Such 
a board or examiner can decide the case only in the event that no 


exceptions are filed or his recommended order is not otherwise 
stayed.’’ 


The Commission further pointed out at page 23 that paragraph 
(6) ‘‘militates strongly against the usefulness of the power of delega- 
tion’’ in that it does not leave the way open for a denial of a petition for 
reconsideration if the appellate division is of the opinion that the 
petition is without merit. 

As to paragraph (8), which provides for the automatic stay of a 
decision if an application for rehearing is made, the Commission said 
at page 24 that it regarded this as: 


‘«..a backward step, as it makes it a tactical advantage for a party 
who has lost his case before even a division of the Commission to 
seek rehearing, reargument, or reconsideration before the order be- 
comes effective, and thereby to stay or postpone it.’’ 


Paragraph (9) forces a party who is dissatisfied with a decision 
to pursue all of the remedies of rehearing or reconsideration before go- 
ing into court. The Commission said at page 24 that: 


‘*This inevitably increases the burden at the top of the agency.”’ 


Formerly it was a matter of judicial discretion with the Court 
whether the party would be required to exhaust all administrative rem- 
edies before going into court to attack an order of the Commission. 
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It remains to be seen, over a course of years, to what extent the 
Amended Section 17 will result in ‘‘dis-service rather than service’’ in 
perfecting and expediting procedure before the Commission. 


The Commission’s Statutory Authority to Prescribe Its 
Own Rules of Practice 


Section 17, paragraph (3) further provides that: 


‘ 


‘... The Commission may, from time to time, make or amend 
such general rules or orders as may be requisite for the order and 
regulation of proceedings before it, or before any division, individual 
Commissioner, or board, including forms of notices and the service 
thereof, which shall conform as nearly as may be, to those in use 
in courts of the United States.’’ 


Pursuant to this authority the Commission has issued General Rules 
of Practice and has amended its rules from time to time. 


Other Statutory Provisions 


Section 5, paragraph (2)(b) provides a special form of procedure 
in cases where carriers apply for approval of unifications, mergers, and 
acquisition of control of carriers. 

Section 13, paragraph (1) specifies who may complain to the Com- 
mission against any common carrier for a violation of law; and requires 
that the complaint ‘‘shall briefly state the facts;’’ and that the com- 
plaint : 


‘* .. shall be forwarded by the Commission to such common carrier, 


who shall be called upon to satisfy the complaint, or to answer the 
same in writing, within a reasonable time, to be specified by the 
Commission.’’ 


Section 13, paragraph (2) specifies the manner in which the Com- 
mission shall investigate complaints brought by State Railroad Commis- 
sions, or on the Commission’s own motion. This section also specifies 
that: 


‘*No complaint shall at any time be dismissed because of the absence 
of direct damage to the complainant.’’ 


Section 13, paragraph (3) contains special directions for procedure 
in cases involving the rates imposed by authority of any state; and 
authorizes conferences of State and Interstate Commissions. The Act 
also authorizes the Commission to prescribe rules for holding joint hear- 
ings with State Commissions. 

Section 19a, paragraph (c) provides that in connection with physica! 
valuation of property of carriers, and classification and inventory there- 
of the Commission : 
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‘*... Shall have power to prescribe the method of procedure to be fol- 
lowed in the conduct of the investigation, the form in which the re- 
sults of the valuation shall be submitted, and the classification of the 
elements that constitute the ascertained value, .. .’’ 


Section 19a, paragraphs (h), (i), (j) provide a specific method of 
procedure under which the Commission must render a report on ‘‘ten- 
tative valuation ;’’ then protests mav be filed by the carriers; and there- 
after the Commission shall fix the final value and classification. 

Paragraph (j) provides a special method of procedure in cases 
where the final valuation is attacked in Court. 

Paragraph (1) provides a method by which the government may 
mandamus the carriers to compel compliance with the provisions of 
Section 19a. 


Motor Carrier Act 


Under Section 204 (a) (4a) special procedure is preseribed in con- 
nection with Certificate for Exemption of intrastate motor carriers, 
and the Commission is authorized to make regulations as to the form 
of applications under that sub-paragraph. 

Section 204 (a) paragraph (6) also authorizes the Commission to 
make all necessary orders and to prescribe rules, regulations and pro- 
cedure for the administration of Part II of the Act. (Motor Carrier 
Act.) 

Section 204 (c) contains certain special provisions as to procedure 
in investigations as to whether any motor carrier or broker has failed 
to comply with any provision or requirement under this chapter, and 
the Commission may dismiss a complaint in such cases: 


‘*Whenever the Commission is of opinion that any complaint does 

not state reasonable grounds for investigation and action on its 
9? 

part,. . 


This provision differs from Part I of the Act in that the Com- 
mission is given no statutory authority in Part I to dismiss any com- 
plaint without hearing or investigation. 

Section 205, paragraphs (a) to (j) sets up a special form of pro- 
cedure in motor carrier cases and the reference of such cases, when 
operations of the carriers involve more than three states, to joint boards. 

Section 205 (a) covers joint boards, the composition thereof and the 
proceedings to be followed in referring matters to joint boards. 

Section 205 (b) provides the method of creation of joint boards if 
none eligible and specifies that the Commission shall prescribe rules 
governing meetings and procedure of joint boards. 

Section 205 (d) provides for attendance of witnesses and produc- 
tion of documents before joint boards. 

Section 205 (e) provides for ndtices of proceedings and opportun- 
ity for hearing: 


‘*In accordance with rules prescribed by the Commission, . . .”’ 
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Section 205 (g) provides that when the Commission issues a nega- 
tive order in a motor carrier case because of a supposed lack of power 
the negative order may be attacked in the District Courts. 

The usual doctrine of case-law was that an order of the Commission, 
negative in form and substance, was not reviewable in the Courts.* 

Section 205 (h) provides that all of the provisions of Section 17, 
Part I, shall apply to all proceedings under Part II, Motor Carrier 
Act. 

Section 206 (b) empowers the Commission to prescribe by regula- 
tion the forms of applications of motor carriers for Certificates of Con- 
venience and Necessity. 

Sections 209 (a) and (b) provide special procedure with respect 
to the issuance of permits to contract carriers by motor vehicle subject to 
rules and regulations of the Commission. 

Section 210a provides a special procedure under which the Com- 
mission may issue temporary permits for authority to operate as a com- 
mon or contract motor carrier without hearings or other proceedings, 
and service rendered under such authority is subject. to rules, regula- 
tions and requirements of the Commission. 


Water Carrier Act 
The Water Carrier Act, Part III, Section 304 (a) provides that: 


‘Tt shall be the duty of the Commission to administer the pro- 
visions of this part, and to that end the Commission shall have au- 
thority to make and amend such general or special rules and regu- 
lations and to issue such orders as may be necessary to carry out 
such provisions.’’ 


Paragraph (e) provides for complaints against or investigations 
upon the Commission’s own initiative of the acts of water carriers and 
provides that whenever the Commission is of the opinion that any com- 
plaint does not state reasonable grounds for action on its part, it may 
dismiss such complaint. 

In this latter respect Section 304 (e) differs from Section 17. 

Section 316 (a) provides that Sections 12 and 17 shall apply in the 
administration of water carriers. 


Freight Forwarder Act 


The Freight Forwarder Act, Part IV, Section 403 (a) provides 
that: 


‘*Tt shall be the duty of the Commission to administer the pro- 
visions of this part, and to that end it shall have the authority to 
make and amend such rules and regulations and to issue such orders 
as may be necessary to carry out its provisions.’’ 





40 Recent decisions of the Supreme Court have reversed this doctrine. See p. 334 
hereinafter. 
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Section 417 (a) makes 12 and 17 of Part I of the Act applicable 
to Part IV, Freight Forwarders. 

This brief mention of the various sections of the Act in which Con- 
gress has made numerous specific provisions for procedure before the 
Interstate Commerce Commission will make apparent the exactness of 
Commissioner Aitchison’s statement that: 


‘‘To an amazing extent these acts go into meticulous procedural 
details.’’ 


Relation of Statutory Rules to the Commission’s Rules of 
Practice and Procedure 


Practitioners will not fail to study the particular sections of the 
Interstate Commerce Act which relate to the case in hand in order to 
follow the exact details of procedure which are specified in the Act. 

It is not the function of the General Rules of Practice of the Com- 
mission to repeat all of the procedural’ text which appears in the Act. 
The Commission’s General Rules are ancillary to and must conform 
to the procedural requirements of the statute. 

The uniform prescribed Federal Rules of Civil Procedure govern 
eases in all Federal District Courts throughout the nation. Each 
District Court publishes special rules of its own, which are supplemen- 
tary only and which cannot in any particular or degree, supersede or 
alter the uniform Federal Rules of Civil Procedure. In like manner 
the Commission cannot alter or disregard in any particular the statutory 
Rules of Practice and Procedure which are specified in the Interstate 
Commerce Act. Furthermore the Commission’s Rules of Practice must 
conform as nearly as may be to those in use in Federal Courts—Section 
17 (2). 


REVISION OF RULES OF PRACTICE 


After the enactment of Parts II, III and IV of the Act, need for 
a comprehensive revision of the rules became clearly evident. A com- 
prehensive study was undertaken by the Commission’s ‘‘Committee on 
Rules and Reports,’’ assisted by members of its staff. The Commission 
availed itself of the cooperation of a committee appointed for this pur- 
pose by the Association of I. C. C. Practitioners. 

The revision contains a set of general rules covering Parts I, II, III 
and IV of the Act and related statutes. 

The Commission said in its 56th Annual Report, 1942, at page 36, 
that in making the revised rules: 


‘... an effort has been made to comply with the statutory direction 
in Section 17 (3) of the Act that the Commission’s rules should ‘con- 
form as nearly as may be to those in use in the courts of the United 
States.’ Therefore the revision reflects to a marked degree the 
spirit and in many instances the language of the Code of Rules 
for Civil Procedure adopted by the Supreme Court of the United 
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States for the governance of the lower Federal Courts. Neces- 
sarily for a considerable time the general rules will be supplemented 
by special instructions in particular cases. . . 


?? 
. 


The Revised Rules are arranged under twelve general subject head- 
ings, following the course of proceedings from initiation to decision. 
These general headings are as follows: General Information; Prac- 
titioners; Special Rules Respecting Boards; Pleading Specifications 
Generally ; Commencement of Proceedings ; Shortened and Modified Pro- 
cedure; Notice of Hearing; Subpenas; Depositions; Hearings; Briefs, 
Reports, Oral Argument; Order Compliance, Damage Statements; Re- 
hearing, Reargument, or Reconsideration; Approved Forms. 
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REVISED RULES OF PRACTICE 


Rules 1 to 6 of the Commission’s General Rules of Practice (Sep- 
tember 15, 1942) provide that these are general rules only (Rule 1); 
that the rules shall be liberally construed to secure just, speedy and in- 
expensive determination of the issues (Rule 2); that instructions sup- 
plementing these rules will be furnished on application to the Secretary 
(Rule 3). 


Practitioners 


Rules 7 and 8 relate to the Commission’s Register of Prac- 
titioners before the Commission; and their qualifications and classes. 
Rules 9 to 12, inclusive, relate to applications for admission to practice; 
certification by practitioner’s sponsors; the application fee of $10; 
and the practitioner’s oath. Rule 13 provides that the Commission 
may deny admission and censure, suspend or disbar any unqualified 
person after opportunity to be heard. The right of a body such as 
the Commission to establish rules governing admission to practice be- 
fore it, is covered in Goldsmith v. U. 8. Board of Tax Appeals, 270 
U. S. 117. 

Rule 8 provides for two classes of practitioners: (a) attorneys at 
law, admitted to practice, and (b) persons not attorneys who have the 
necessary legal and technical qualifications to enable them to render val- 
uable service before the Commission and who are otherwise competent 
to advise and assist in the presentation of matters before the Commission. 

The exact wording of Rule 8 (b) has been the subject of extended 
discussions. Over a period of years there have been several proposed 
bills in Congress seeking to restrict the practice before Federal Bureaus 
and Commissions to attorneys-at-law, and members of the Bar. ' 

The O’Toole Bill, H. R. 94 (January 1943) would prevent and 
make unlawful the practice of law before government departments, bu- 
reaus, commissions and their agencies by those other than duly licensed 
attorneys-at-law. It is the same as bills introduced in the 76th and 
77th Sessions of Congress. 

The question has turned upon the objection to Class B practitioners 
holding themselves out as lawyers or representing themselves as coun- 
selors or attorneys-at-law. So long as a Class B practitioner does not 
make use of the license to practice as an excuse for misrepresenting him- 
self as being an attorney-at-law or other such misrepresentations as to 
his status, Rule 8 (b) should be continued in effect. (See Practitioners’ 
Journal, June, 1942, pages 873 to 901, for the argument before the Com- 
mission on this subject ; see also November 1944 Journal, Vol. XII, No. 2, 
page 125). 

A proposed amendment to the Rules was offered which would pre- 
vent such misrepresentation. However the Commission felt that with 
the adoption by the Commission of the Code of Ethics of our Associa- 
tion, and the requirements of Rule 71 (b) that practitioners ‘‘must con- 
form to the standards of conduct required by the Code of Ethies,’’ the 
proposed amendment suggested by the American Bar Association was 
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unnecessary. (56th Annual Report of the Interstate Commerce Com- 
mission, 1942, page 37). 

It will be noted that Rule 8 (b) does not authorize the non-lawyer 
practitioner to represent himself as being a practicing attorney, lawyer 
or counselor-at-law. 


Section 17 paragraph (3) of the statute provides that: 


‘*..,. Any party may appear before the Commission or any di- 
vision, individual Commissioner, or board and be heard in person or 
by attorney.’’ 


The phrase ‘‘any party’’ in that provision obviously means any 
party to a proceeding. 

Attorneys-at-law are required to file applications for admission to 
practice. They are investigated as to their character and fitness by a 
Committee of the Association, on request from the Commission. 

Rules 9 and 10 require that an application be sponsored by three 
or more practitioners who certify that the applicant possesses all of 
the requisite qualifications. A practitioner who sponsors an application 
of another accepts the responsibility seriously. The Commission de- 
mands that the sponsor have actual knowledge of applicant’s character 
and of his qualifications. 


Examination of Applicants for Admission to Practice 


Non-lawyers and lawyers not admitted to the highest Court of a 
State, Territory or the District of Columbia, are required to pass an ex- 
amination. 

The examinations to be given will test the applicant’s knowledge 
of (1) structure and history of the Interstate Commerce Act, as amend- 
ed, and related acts; (2) the Commission’s Rules of Practice; (3) the 
general rules of evidence; (4) the leading cases involving the Commerce 
Clause of the Constitution and the Interstate Commerce Act, and their 
significance, and (5) the principles of legal ethics. 

Examinations are held at places designated by the Commission 
twice a year—the first Tuesday in April and October. Since this re- 
quirement was inaugurated in 1939, 383 have taken the examination and 
217 have passed it; fortv-four per cent have failed. When one considers 
the reasonable scope of the examination above outlined, the question 
arises as to whether any one, even lawyers, should be exempted from 
passing the examination before being admitted. 

Any one who has received his certificate to practice from the Com- 
mission is eligible to apply for admission to our Association. Any mem- 
ber of the Association is eligible to apply for admission to the Regional 
Chapter of his locality, such as the Chicago Chapter which has 160 mem- 
bers. 

In Courts an attorney practicing in another jurisdiction may be al- 
lowed to appear specially without having been admitted to practice 
in the particular Court beyond the ‘state of his residence. The Com- 
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mission’s General Rules of Practice apparently do not permit such ap- 
pearances before it. It is the custom of the Commission’s examiners 
at the outset of a hearing to question the appearance of any one other 
than a registered practitioner. 

Applications of attorneys-at-law for admission to practice under 
Rule 9 are not granted as a matter of course. Rule 13 provides that the 
Commission may deny admission to practice before it. For the proce- 
dure in such cases, in which applications of attorneys-at-law were de- 
nied, see In Re Application of Carter, 225 I. C. C. 559, and In Re Appli- 
cation of Ewell, 225 I. C. C. 573. 


Disbarment 


A special procedure has been employed by the Commission in cases 
of suspension or disbarment of practitioners under Rule 13. The Com- 
mission designates one of its employes to examine into the facts reported 
to it, which may appear to warrant the filing of a complaint against a 
practitioner. If the facts warrant it the Commission itself brings the 
complaint and assigns the matter for formal hearing before an exam- 
iner and gives the practitioner against whom the complaint is being 
made opportunity to be heard. The Commission then decides the matter 
upon the facts and issues a formal opinion, as in other formal cases. 

The cases cited in the Interstate Commerce Act Annotated upon 
this point (Volume 9, page 7750) are as follows: In Re Bogardus, 223 
I. C. C. 292, in which a Class B practitioner was disbarred for conduct 
going ‘‘beyond the bounds of ethical and professional conduct;’’ and 
In Re Richardson, 237 I. C. C. 490, in which a Class B practitioner was 
suspended, for conduct ‘‘lacking in character and: integrity,’’ for a pe- 
riod of two years ‘‘to bring to him a proper understanding of his ethical 
duties. 

The opinions in the cases cited above set out in detail the method 
of procedure which is employed by the Commission in cases involving 
a admission, disbarments, and suspensions from practice under 

ule 13. 

The high standard of conduct required of practitioners is prescribed 
in Rule 71 (b), as set forth in the Code of Ethics of our Association, to 
which Code the rule specifically refers. 


Special Rule Respecting Boards 


Rule 14 provides a method of organization of a joint board under 
the Motor Carrier Act, Sections 203, 205; procedural rulings in cases of 
disagreement among board members; the form of the board’s report; and 
termination of joint board jurisdiction. 


PLEADINGS 


Rules 15 to 23 contain the typographical specifications for plead- 
ings; the number of copies required; the different types of pleadings 
(Rule 16); attestation (Rule 17); affirmation (Rule 18); acceptance 
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of facts and pleadings filed prior to oral hearing as evidence under 
the limitations set forth in the rule, which is new to our practice (Rule 
19) ; amendments (Rule 20); computation of time within which to file 
pleadings (Rule 21); service of pleadings and papers (Rule 22) ; time 
for filing replies and number of copies (Rule 23). In order to comply 
with the printing specifications in Rule 15 it is desirable to furnish to 
the printer an extract from this rule giving the details for his use. 

Rule 16 requires generally that an original and fourteen copies of 
every pleading, document or paper filed under these rules shall be fur- 
nished for the use of the Commission except that an original and 19 
copies are required in bankruptey proceedings and except as otherwise 
specified in various other rules. 

Rule 17 requires that a practitioner’s signature appear in ink upon 
each pleading, document or paper. This signature is accepted by the 
Commission as a certificate by him that he has read it, and is authorized 
to sign it; that there is good ground for it; that it is not interposed for 
delay ; and that he files it with the distinct knowledge and specific con- 
sent of complainant. Such pleadings need not be verified except as 
provided in certain specific rules. When the pleading is not signed 
by a practitioner it must be signed in ink by complainant or by an ex- 
ecutive officer if a corporation, and must be verified. 

The signature of a practitioner under Rule 17 to a pleading means 
the signature of a ‘‘person’’ admitted to practice and not a firm, cor- 
poration or an institution such as a Traffic Service Bureau, Inc., which 
cannot be a practitioner. In Peter J. Schweitzer, Inc. v. Canadian Na- 
tional Rys., 208 I. C. C. 598, reference is made to the fact that the Rules 
of Practice provided that ‘‘corporations and firms will not be admitted 
or recognized to practice before us.’’*! 

* Rule 22 provides the general mode of making service of pleadings 
upon all parties of record. Exception (b) to Rule 22 provides that 
it is not necessary to serve on other parties copies of letters to the Com- 
mission relating to oral arguments, subpenas and time modification. 
However, it goes without saying, that copies of letters to the Commis- 
sion as to which opposing counsel would have an interest, should be 
sent to those having such interest. 

Rule 23 provides a period of ten days within which to reply to any 
pleading, with certain exceptions. Attention is directed to the fact that 
a reply to a reply is not permitted Due to the fact that service of plead- 
ings is usually made by mail there is often a delay in the receipt of a 
pleading and the practitioner does not have the full ten days within 
which to reply. There are also instances in which this period of ten 
days is insufficient to prepare, print and serve a reply. In such cases 
a request, by telegram, for additional time within which to file a reply 





41 The O'Toole Bill, January, 1943, H. R. 96, proposes to amend Section 272 
of the Judicial Code so as to forbid corporations and voluntary associations from 
pees law before courts, quasi-judicial or administrative bodies. A similar 

ill was before the preceding Congress. 
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is necessary. Good conscience requires that other parties be notified 
promptly of such request. This ten-day limitation, of course, does not 
apply to answers, modified shortened procedure, or briefs. 


COMMENCEMENT OF PROCEEDING 


Rules 24 to 43, inclusive, provide for the various pleadings which 
are employed to initiate proceedings before the Commission: Informal 
complaints, (Rules 24 and 25); Formal complaints (Rules 26 to 34) ; 
Answers (Rule 35); Motions, (Rule 36); Satisfaction of Complaint 
(Rule 37); Applications (Rules 38 and 39); Protests against Applica- 
tions (Rule 40) ; Valuation Protests, (Rule 41) ; Petitions for Suspension 
of Tariff or Schedules, (Rules 42 and 43). 


Informal Complaints 


When the matter is of such a nature that it can be adjusted through 
correspondence, the prospective litigant may file with the Commission 
what is known as an ‘‘informal complaint,’’ which is taken up by the 
Commission with the carriers affected in an endeavor to bring about 
satisfaction of the complaint without a formal hearing.*2 However, the 
Commission can make an order only after full hearing, or on basis of an 
agreed record. Therefore, the informal procedure is simply persuasive 
and can impose no legal obligation upon the carriers to satisfy an in- 
formal complaint. In practice, many of them are satisfied. Moreover, 
such complaints are given serial numbers on the informal docket and, if 
properly drawn, so as to apprise the Commission and the carriers of 
precisely what is involved, they will toll the statute of limitations, so 
that nothing is lost by filing them unless the matter is of such nature 
that it is obvious from the outset that the dispute can be settled only as 
the result of formal proceeding. 

The letter to the Commission, or other writing, ‘‘must contain the 
essential elements of a former complaint.’’ (Rule 24). If an award of 
damages is sought the informal complaint must be filed within the 
statutory period, and must contain data to identify with reasonable 
definiteness the shipments or transportation service in respect of which 
recovery is sought. (Rule 25 (b) and (e)). After the Commission has 
notified the parties that an informal complaint for damages has been 
denied, or withdrawn, or cannot be disposed of informally, the matter 
will not be reconsidered unless resubmitted or filed as a formal complaint 
within six months or informally resubmitted on an additional-fact 
basis; and no complaint for recovery of damages based on the same 
action can be considered unless it is filed within the statutory period. 
(Rule 25 (f)). 





42 The Commission says, regarding informal complaints (Rules 24 and 25): 


“This informal procedure has been found efficacious in the great majority of 
cases and is recommended.” 
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Special Docket Applications 


In some instances, there is no dispute between the affected carriers 
and shippers regarding the fact that certain rates charged on particular 
shipments were unreasonable or otherwise unlawful; but, as only the 
published tariff charges were paid, it would be unlawful for the carrier 
to refund, or for the shipper to accept, any portion of the legally pub- 
lished charges without specific authority from the Commission.** In 
such cases the carriers may consent to file what is known as a ‘‘special 
docket application.’’ (Rule 25 (e)). Such an application is filed by the 
carriers which would be defendants if the case were being handled on 
the formal docket, on a prescribed form, and constitute an agreed state- 
ment of fact and admissions by the carriers of unlawfulness upon which 
the Commission reaches its conclusion and enters its order. 


Informal Tariff Rulings 

Cases arise in which there is a dispute between shipper and carrier 
as to what rate is legally applicable to a particular shipment or type 
of transportation. This is not surprising, as there are millions of rates, 
and the development of commerce and transportation frequently unfolds 
new situations, unforeseen when the most nearly applicable rates were 
published. In some of these cases, in order to avoid the delay and ex- 
pense of litigation, the parties to the dispute prepare an agreed state- 
ment of the situation and submit the question to the Commission, re- 
questing an informal ruling as to the applicable rate, and stating that 
they have agreed to be bound by such ruling. Such rulings are distinct 
from Informal Complaints and Special Docket Applications. There is 
no mention of informal rulings in the rules. 


Six Months After Informal Complaint Closed 

Within six months after the Commission notifies an informal com- 
plainant that the matter cannot be disposed of informally, the question 
must be resubmitted, or a formal complaint must be filed. Failing this, 
the informal complaint will be deemed to have been abandoned. A 
formal complaint filed within six months after the informal is closed, will 
toll the statute of limitations as of the date of the informal complaint. 
The application of the six-months rule has been interpreted in numerous 
eases.** (Rule 25 (f)). 





43“... The tariff, so long as it was of force, was, in this respect, to be treated 
as though it had been a statute, binding as such upon Railroad and shipper alike. 
If, as a fact, the rates were unreasonable the shipper was nevertheless bound to pay 
and the carrier to retain what had been paid, leaving, however, to the former the 
right to apply to the Commission for reparation.” Pennsylvania R. R. Co. v. Inter- 
national Coal Mining Co., 230 U. S. 184, 197. 

44See Panhandle Lbr. Co. v. Fort Worth & D. C. Ry. Co., 210 1. C. C. 353; 
Hauser Packing Co. v. Atchison, T. & S. F. Ry. Co., 220 1. C. C. 356, 357; Currie 
Construction Co. v. Chicago, B. & Q. R. Co., 210 I. C. C. 361; A. S. Nowlin & Co. 
v. Chesapeake & O. Ry. Co., 213 1. C. C. 101, 121, 216 I. C. C. 95, 218 I. C. C. 57], 
affirmed in Carolina Cotton & Woolen Mills Co. v. Chesapeake & O. Ry. Co., 218 
1. C. C. 601. Date statute begins to run on Commission’s award determined in 
Chesapeake & O. Ry. Co. v. Walton, 99 Fed. (2d) 270; Farmers Union Supply Co. 
v. Atchison, T. & S. F. Ry. Co., 219 1. C. C. 486, 488. 














JANUARY, 1945 299 





FORMAL PROCEEDINGS 


Formal proceedings are classified as, (1) Complaint cases; (2) Ap- 
plications; (3) Investigations. This classification of types of proceed- 
ings is logical and helpful, and was not clearly drawn prior to the new 
rules. Complaint cases are initiated by the filing of complaints. Ap- 
plications are initiated by an application containing a prayer for 
granting a right, privilege or authority under the Act, such as a con- 
venience and necessity application, or a Fourth Section application. 
Investigations are initiated upon the Commission’s own motion, such 
as tariff suspension proceedings. 


Formal Complaints 


Rules 26-32. If none of the informal courses outlined above seems 
appropriate, a formal complaint may be filed. While technicalities are 
not encouraged in pleadings in Commission ecases,*® the practitioner 
should not be misled by this into thinking that complaints may be care- 
lessly drawn. The defendant carrier or carriers have the right under 
the statute*® to satisfy the complaint within a reasonable time fixed by 
the Commission, and they cannot do this unless the complaint is defi- 
nite and clear. Moreover, the complaint is the only basis for complain- 
ant’s case. 

Reasonable care in complying with the above Rules of Practice will 
obviate difficulties with ambiguous complaints.47 The Rules of Practice 
contain an approved form of complaint.*® The Commission cannot re- 
ceive a complaint inartifically prepared and consisting of meager al- 


legations ‘‘thrown together’’ by a practitioner, as stated by Commissioner 
Harlan. 


Copies of Complaints 


Sufficient copies of each complaint should be sent to the Commission 
to enable it to serve a copy upon each defendant and retain the original 
and six (6) copies. (Rule 26 (a)). As a matter of routine, the Com- 
mission’s Section of Dockets, before serving the complaint, may return it 
to complainant for correction of imperfections, such as failing to give the 
exact corporate names of defendants, ete. (Rule 4 (c) and Rule 27 (d)). 





45 In re Procedure in Cases at Issue, | |. C. C. 223; In re Procedure Concerning 
Question of Law, | |. C. C. 224; Ist Annual Report I. C. C. 27; Louisville & N. R. 
R. Co. v. Sloss-Sheffield Steel & Iron Co., 295 Fed. 53, 56 (C. C. A. 5th 1923) aff’d., 
269 U. S. 217 (1925); Chesapeake & O. Ry. Co. v. U. S. 11 F. Supp. 588, 592 (W. D. 
W. Va. 1935), aff’d., 295 U. S. 187 (1935); New York C. & H.R. R. Co. v. I. C. C., 
168 Fed. 131, 138 (S. D. N. Y. 1909); Pennsylvania R. R. Co. v. U. S., 288 Fed. 88, 90 
We D. Pa. 1923); Alton & S. R. R. Co. v. U. S., 49 F. (2d) 414, 429 (N. D. Calif. 

) 


46 Section 13(1) of Act; Rule 37, Rules of Practice. 

47 Stuarts Draft Milling Co. v. S. Ry. Co., 31 1. C. C. 623, 624-625 (1914); 
United States Leather Co. v. S. Ry. Co., 21 1. C. C. 323, 324 (1911); Wisconsin & 
Ark. Lumber Co. vy. St. L. 1. M. & S. Ry. Co., 33 1. C. C. 33, 35 (1915); Lasker and 
Bernstein v. Dir. Gen., 98 1. C. C. 624, 626 (1925). 

48 Rules of Practice, Appendix 1, page 35. 
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Joinder 


Rule 27 (a) and (b) specify when two or more grounds of com- 
plaint can be consolidated into one complaint and when two or more 
complainants may be joined .in one complaint. 

The Commission has the power to consolidate complaints. Meeker 
v. Lehigh Valley R. R., 236 U.S. 434. 


‘“‘The complaints presented by the two complainants were 
heard on separate records. A proposed report covering all three 
of them was served. A motion for a separate proposed report in No. 
18025 was denied. As the issues in the three cases are similar, over- 
lapping one another to a minor extent, they will be disposed of in 
one report.’’ (Illinois Coal Traffic Bureau v. Arkansas Valley I. 
Ry. Co., 161 I. C. C. 337, 339.) 


Rule 27(c) provides that all of the participating carriers in joint 
routes should be made defendants. 

Difficulty is often experienced in determining the carriers against 
whom a proceeding should be brought. Where the rates in an extended 
territory are to be brought in issue it may be necessary to make up an 
alphabetical list of carriers who are parties to a number of separate 
agency tariffs. Care should be taken to list among the defendants each 
and every one which may be a participant in any actual movement of 
traffic involved in the complaint. The Commission publishes a list of the 
corporate names of the railroads which should be meticulously followed 
in naming defendants, or the complaint may be returned for correction. 
Rule 27 (d) requires that the unabbreviated names of defendants must 
be stated correctly. 

Where a complaint is brought against rates within a certain district 
or rate group territory it may be necessary to trace the geographical 
location of several lines before one can determine whether or not a 
particular carrier should be left among the defendants. 

In eases involving the classification rating or any provisions of a 
class tariff, Rule 27 (c), specifically provides that the complaint need 
name only defendants operating one or more through routes between 
representative points of origin and destination. Without this provis- 
ion it might be necessary in a case involving a rating in the Consolidated 


Classification Tariff to name as defendants every carrier in the United 
States. 


Allegations Generally 


Rule 28. With the passage of time, the demand that a complaint 
clearly set forth just what is complained of is rightfully insisted upon 
more and more by the Commission and the defendants. The new rules 
make affirmative provisions for motions to make more definite and cer- 
tain either a complaint or an answer, and the Commission is more than 
justified in stiffening its requirements. 
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For example, it is sometimes difficult to learn from a complaint 
whether the real issue is the level or the relationship in rates. While 
a complaint should be broad enough to place in issue the matters which 
actually are in dispute, an unnecessarily broad complaint may bring 
interventions from other shippers interested in protecting themselves, 
and who will oppose any substantial readjustment of the rates which may 
place them at a competitive disadvantage.*® 

There are summarized below certain important principles that have 
developed in the practice, together with citations to the authorities, as 
the most helpful guide to the practitioners drafting pleadings. 


Technical Pleading Not Required 


The Commission has repeatedly held that it is not bound by tech- 
nical rules of pleading, the essential point being that the complaints be 
so drawn as to apprise defendants of what is under attack. Rodgers- 
Wade Furniture Co. v. A., C. & Y. Ry. Co., 126 1. C. C. 460; Star Co. 
v. N.Y. C. BR. R. Co., 139 I. C. C. 41, 42. 

It is not essential to specify by number or use exact words of the 
section of the Act alleged to have been violated, if it is apparent that 
defendants are apprised of the nature of the violations they are called 


upon to answer. Nash Spokane Co. v. Director General, 100 I. C. C. 
223, 224. 


Complaints Must Fully Apprise the Commission and the 
Parties of the Issues 


Complaints must fully apprise defendants and the Commission of 
the issues. New issues, not covered by the complaint, cannot be raised. 
Wisconsin & Ark. Lumber Co. v. St. L. I. M. & 8. Ry., 33 I. C. C. 33, 38; 
Brooks Coal Co. v. Wabash R. R. Co., 39 I. C. C. 426, 428, 429; Gazette 
Publishing Co. v. B. F. & I. F. Ry. Co., 58 I. C. C. 503, 504. 

An order of the Nevada Commission reducing passenger fares was 
held invalid as being broader than the issues involved. Southern Pac. 
Co. v. Bartine, 1 Fed. (2d) 323. 

The Commission cannot go beyond the rates specifically attacked, its 
order being limited by the scope of the petition. Sanford v. Western 
Express Co., 16 I. C. C. 32, 36; Indianapolis Frt. Bu. v. C. C. C. & St. 
L. Ry. Co., 16 I. C. C. 56, 71; City of Spokane v. N. P. Ry. Co., 16 I. 
C. C. 179, 181. 

Litigant must fairly inform his adversary by his pleading what 
contention he is likely to meet at the hearing so that an adequate record 
may be made. Commercial Club of Omaha v. Chicago, R. I. & P. Ry. 
Co., 6 I. C. C. 647, 677; Board of Trade of Chicago v. A. T. & 8. F. Ry. 





49 [t is not unusual, in cases dealing with highly competitive rate adjustments, 
to find an alignment of producers, and railroads serving them, against rival pro- 
ducers, and railroads serving the latter, rather than shippers against carriers. 
Southwestern Coal Operators’ Asso. v. A. W. Ry. Co., 89 |. C. C. 73; Cancellation of 
Coal Rates to Minnesota, 89 |. C. C. 573. West Kentucky Coal Bureau v. Illinois 
Central R. Co., 172 |. C. C. 279. 
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Co., 29 I. C. C. 438, 444; Live Poultry & Dairy Shippers Asso. v. A. T. 
& 8. F. Ry. Co., 49 I. C. C. 228, 230. 

Parties must stick to the issues raised by the pleadings. Freeman 
Lumber Co. v. St. L., I. M. & 8. Ry. Co., 20 I. C. C. 612, 613; Douglas 
& Co. v. C. R. 1. & P. Ry., 21-1. C. C. 541; Graham & Gila County Traf- 
fic Assn. v. A. E. R. R. Co., 40 I. C. C. 573, 574; Dolan Fruit Co. v. 
C. B. & Q. R. R., 43 I. C. C. 353, 356; State of Idaho v. O. 8S. L. R. R. 
Co., 83 I. C. C. 4, 7. 

Rule 29 referring to prayer for damages is similar to Rule 25 (b) 
and (¢c) supra. 


Allegations of Discrimination, Preference and Prejudice 


Rule 30. The complaint should specify clearly the particular ele- 
ments stated in the Act as constituting an alleged unjust discrimination, 
preference or advantage under Section 3 of the Act. The complaint 
should specify whether the alleged preference favors a person, a locality 
or a particular description of traffic. If the alleged preference is be- 
tween persons and different localities, the complaint must show that the 
same carrier or carriers join in the rates from the preferred points as 
well as the prejudiced points. Carriers discriminate, rates do not. A 
complaint alleging that a shipper from Detroit to Chicago was prejudiced 
by reason of the rates accorded to a competitor located at Dubuque, 
Iowa, would not be good because different carriers are involved in the 
two movements. Following a line of decisions, such a complainant would 
have no case. 

There is a clear line of cleavage between discrimination under Sec- 
tion 2 and prejudice under Section 3 of the Act. A complainant is well- 
advised to look into this and draw his complaint accordingly. 


State Made Rates 


Rule 30 (b). When the complaint seeks to impose Federal authority 
upon a rate made by a State Commission, the issue must be carefully 
drawn in the precise manner and employing almost the exact verbiage of 
Rule 30(b). There must be not only an allegation of preference of intra- 
state commerce and discrimination against interstate commerce but the 
complaint must also bring in issue the charge of unreasonableness of the 
rate. The complaint should also set up the rate, maximum or minimum, 
thereafter to be charged so as to remove prejudice and discrimination. In 
drafting such an issue the pleader should study with utmost care the 
provisions of Section 13 (2), (3) and (4) of the Act, Part I.5° 

There is no similar provision in the Motor Carrier Act, Part II. 
Section 202(¢) specifically provides that nothing in Part II shall inter- 
fere with the exclusive exercise by each state of the power of regula- 
tion of intrastate commerce by motor carrier on the highways thereof. 





50 The new rules say nothing about joint hearings with State Commissions under 
Section 13 (3). This may be by design and not oversight. The Commission has suc- 


— conducted many such hearings, governed by friendly cooperation and not 
y rules 














JANUARY, 1945 303 





The provisions of the Water Carrier Act, Part III with respect to 
the Commission’s power to remove prejudice differ from those under 
Parts I, II, and IV. Section 305(¢c) provides that the section relating 
to discrimination and prejudice shall not be construed to apply to dis- 
crimination, prejudice or disadvantage to the traffic of any other car- 
riers of whatever description, and that differences in rates, classifications, 
ete., and practices of water carriers from those in effect by rail carriers do 
not constitute unjust discrimination or prejudice. 

Under the Forwarders’ Act, Part IV, Section 406(f) the Commis- 
sion has powers over intrastate rates similar to those accorded to it under 
Part I, Section 13. 


Tariff References 


Rule 31. In complaints bringing in issue rates, fares, charges, 
schedules, classifications, regulations, or practices, the names of the 
tariffs or the publishing agents, the I. C. C. numbers thereof and sup- 
plements thereto and the effective dates of the tariffs or schedules in 
which they appear must be shown. Rule 31(a) which requires such 
reference is often overlooked. The lack of such reference causes incon- 
venience to the Commission as well as to the defendants and may re- 
quire the filing of a bill of particulars in answer to a motion to make 
more definite and certain under Rule 36. 

When a complaint covers a wide territory and there exist a vast 
array of specific commodity rates it is not necessary to name each and 
every rate in the complaint. However, illustrative specific rates should 
be cited in the complaint with tariff authority therefor. 

Under Rule 31(b) a complaint against a motor carrier under Part 
II should specifically name the states in and through which the trans- 
portation is performed. The reason for this requirement is that the 
Commission refers such motor cases to Joint Boards and notifies the 
State Commissions, the members of which participate in the Joint Board 
hearings. 

Rule 31(c) requires that the complaint should specify the place at 
which hearing is desired. Ordinarily the titled complainant in the case 
has the choice of location of the hearing. In broader complaints with 
numerous complainants, the complainants should agree upon a place 
of hearing most convenient having in mind the nature of the proceed- 
ing, the probable number of interveners, their location and the hotel and 
travel facilities which are required to meet the convenience of all 
parties, including the Commission’s Examiner. In some cities the Com- 
mission has its own arrangements with well-known hotels which furnish 
suitable hearing rooms. Hearings are held at times in Federal Court 
rooms or other rooms in Federal buildings; in County court houses, city 
halls or chambers of commerce. 


Prayers for Relief 


Rule 32. The specimen form of complaint, Appendix, Page 35, 
should be followed in setting forth the prayers of the complainant and 
the form of relief desired. The specification of the form of relief desired 
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helps to keep the issues and the evidence leading toward a specific ob- 
jective throughout the proceeding. It is a mistake to try a case before 
the Commission not knowing exactly what form or measure of relief is 
desired. If the complainant does not know what form of rélief he wants 
he should not expect the Examiner and the Commission to discover it 
for him. 

Rule 32(b) requires that damages (reparation) must be specific- 
ally prayed for where sought. There is a line of decisions by the Com- 
mission dealing with the sufficiency of prayers for damages or absence of 
prayers for damages from an original complainant, or where damages 
are sought by complainant based upon a finding in a former proceeding. 

A complainant seeking damages should make it clear first whether 
he seeks damages alone on past shipments without any prayer for rates 
for the future ; whether damages on past shipments and during the pend- 
ency of the proceeding are sought in connection with prayers for the 
prescription of rates for the future; and whether the prayer for damages 
is based upon any finding in a previous proceeding.™ 

There is an important line of decisions which marks out the Com- 
mission’s authority to award damages where the rates in existence have 
been prescribed by the Commission. That line of decisions should be 
well understood by the pleader in drafting his complaint. Arizona 
Grocery Co. v. Atchison, T. & 8S. F. Ry. Co., 284 U. S. 370, 52 S. Ct. 183. 

In major proceedings involving many rates between many points 
of origin and destination the addition of a prayer for damages may have 
a retardent influence upon the rates to be prescribed by the Commission 
for the future. Where damages are sought as a private remedy to an 
individual shipper or shippers the Commission’s attitude may be some- 
what different than under a complaint seeking the prescription of rates 
for the future. The Commission’s findings of fact must be more 
detailed where an award of damages is to be made than in a pro- 
ceeding prescribing rates for the future. 


Amendments and Supplemental Complaints 


The new rule (33) as to amended complaints was intended to clarify 
old Rule III (t). The old rule seemed to authorize supplemental com- 
plaint only with respect to causes of action which accrued ‘‘since the fil- 
ing of the original complaint.’’ The new rule takes. out that provision 
and substitutes therefor ‘‘a cause of action alleged to have accrued with- 
in the statutory period immediately preceding the date of such tender.’’ 
The new rule is not clear and is susceptible of various constructions, 
when interpreted in the light of the line of decisions on this point. There 
are a number of cases in which it was held that the amendment or 
supplemental complaint has the effect of relating back to the commence- 
ment of the action. : 





51 The contention by a railroad that upon a general prayer for reparation the 
Commission could not award reparation on shipments moving after the hearing be- 
cause not specifically asked for in the complaint, was refused by the Supreme Court. 
Mr. Justice Brandeis, in overruling this theory said that such contention would 
impute to the complainant “a strange eccentricity of desire,” L. & N. v. Sloss- 
Sheffield Steel & Iron Co., 269 U. S. 217. 
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In Auburn Mills v. Chicagé & A. R. Co., 222 I. C. C. 495, page 505, 
will be found a number of instances where different interpretations are 
placed upon the effect of an amendment or supplemental complaint. 
On that page are listed a number of different applications of the rule. 
Some of the amendments take the date of the complaint and some do not. 
The Auburn Case was decided June 7, 1937, prior to the adoption of 
the new Rules of Practice. Nevertheless, the new rule should not be 
construed as wiping out the doctrine of the previous Commission and 
Court decisions with respect to the effect of amendments or supplemental 
eomplaints. It is doubtful whether the new Rule 33 could overcome or 
supplant the principles of law which have been settled in the three fol- 
lowing decisions of the Courts: 

An amendment dates back to the filing of the petition and is to 
supply defects in the petition with reference to cause of action then ex- 
isting or at most to bring into suit grounds of action which did exist 
at the beginning of the case. Texas Cement Co. v. McCord, 233 U. S. 
157, 164. 

An amendment simply varying or expanding a cause already pro- 
pounded relates back to the commencement of the action. But one 
introducing a new or different cause or demand is the equivalent of 
a fresh suit upon a new cause of action. Manhattan Ow Co. v. Mosby, 
72 Fed. (2d) 840, 844. 

The object of a supplemental bill is to introduce matters occurring 
after filing of original bill or not then known to plaintiff, but not to 
shift ground or character of suit. An application, to file a supplemental 
bill rests in the sound discretion of the Court. General Inv. Co. v. Lake 
Shore & M. 8. Ry. Co., 260 U. S. 261. 

In a case where, over objection, a complaint was amended by adding 
a party complainant who had made shipments from a point not orig- 
inally specified, the Commission held that the amendment should not 
have been allowed. American Tar Products Co. v. A., T. & 8. F. Ry. 
Co., 136 I. C. C. 231, 248. 

The basis of an informal complaint cannot be broadened or other- 
wise varied by a formal complaint subsequently filed unless such formal 
complaint itself be filed within the statutory period. Blackman & Grif- 
fin Co. v. A., C. & Y. Ry. Co., 49 I. C. C. 649; Harmon & Hulsey v. Direc- 
tor General, 112 I. C. C. 275, 276. 


Service of Formal Complaints 


Rule 34. Service of formal complaints upon defendants is made 
by the Commission itself, from the Commission’s office. After a com- 
plaint has been filed and appearances have been entered for the parties, 
service of pleadings, briefs, etc., is made by the parties themselves upon 
such parties of record, and not by the Commission. 


Answers 


Rule 35. The old rule IV did not specify what should be contained 
in an answer. The practice grew up among the carriers of filing only 








306 I. C. C. PRACTITIONERS’ JOURNAL 





general denials. The new rule requires that the answer be drawn so as 
fully and completely to advise the parties and the Commission of the 
nature of the defense. It may gradually improve the former practice, 
and serve to disclose to the Commission and to the complainant the rea) 
nature of the defense. It is noted, however, that there has been com- 
paratively little change in the substance of most of the answers since 
the adoption of the new rule. 

The new rule 35 (d) provides, as did old rule IV (b), that if de- 
fendant fails to answer the issue is thereby joined. The effect of a de- 
fault for failure to answer differs in Commission practice from Court 
practice. There is no such thing as judgment by default before the 
Commission for lack of answer. The Commission, because of the public 
nature of its work, cannot render default judgments. Affirmative orders 
can be entered only after full hearing and on basis of substantial evi- 
dence. 


Defense Committees 


As a rule, railroad-defendants do not individually defend com- 
plaints but operate through ‘‘defense committees.’? At some time be- 
tween the filing of the complaint and the assignment for hearing, rep- 
resentatives of the defendants select a defense committee to handle the 
ease. One or more lawyers will constitute the law committee, and 
there also will be committees of traffic officers, operating officials and 
accountants where necessary, collectively constituting the defense com- 
mittee. The direction of the defense committee falls chiefly upon the 
committee chairman. Some of the carriers may have little interest in 
the outcome of the case; and occasionally one or more defendants may 
sympathize with the complaint and give active or passive support to 
complainant. 

Under existing practice, only those carrier-attorneys and witnesses 
who plan to take an active part in the defense of the case need fami- 
liarize themselves with it in detail. This general method of handling 
eases by defense committees, instead of by individual defendants, not 
only saves the carriers expense, but expedites hearings, reduces cross- 
examination, cuts down the number of defense witnesses, and obviates 
the filing of separate briefs by defendants. It also is somewhat more 
convenient for complainants and interveners than would be dealing =a 
the numerous individual defendants. 


Motions to Make More Definite and Certain 


Rule 36. New rule 36 provides a method, by motion, by which a 
defendant may require clarification and expansion of the facts and issues 
raised in the complaint, and a similar procedure is provided for com- 
plainant if the answer is not clear, definite or certain. This provision 
is new. 
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Satisfaction of Complaints 


Rule 37. This new rule provides that if a complaint is satisfied 
either before or after the answer a statement to that effect signed by the 
opposing parties must be filed setting forth when and how the complaint 
has been satisfied. This rule is ancillary to the statutory rule in Section 
13(1) which contemplates that the carriers may: 


‘*. ,. satisfy the complaint, or to answer the same in writing, within 


a reasonable time, to be specified by the Commission.’’ 


The Commission’s rule does not specify the reasonable time within 
which the complaint may be satisfied. : 
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APPLICATIONS 


We have invited attention hereinbefore to the classification in the 
new rules of formal proceedings into the three classes, Complaints, 
Applications and Investigations. Complaint cases have been covered. 
Applications will follow next. Investigations are described in Rule 
5(b) as proceedings instituted, or requested to be instituted, by the 
Commission. They include principally matters of valuation covered in 
Rule 41 and Investigation and Suspension Dockets hereinafter described. 
The Rules of Practice apply generally to all three classes of formal pro- 
ceedings. 


Applications 


Rules 38 and 39. The new rules do not set forth forms for various 
applications which may be filed with the Commission. The Commission 
has developed extensive special forms for the use of applicants in a wide 
variety of cases. When an application is to be filed the safest course is 
to write the Commission for copies of the latest forms of application 
covering the subject matter which the party desires to present. 

The wide variety of matters which require the use of special forms 
of application is indicated by the following list: 


Section 1(9), Application of lateral or branch line of railroad 
or of shipper for construction, maintenance and operation of a 
switch connection. 

Section 1(15) (ec), Application to require joint or common use of 
terminals. 

Section 1(18),(19) and (20), Application for certificate of 
public convenience and necessity for extension of railroad or con- 
struction of new line of railroad, or abandonment of any portion 
of a railroad. 

(See Sections 206-208 Motor Carriers, Sections 209-210 Con- 
tract Carriers, Section 212 Motor Carriers, Sections 303, 309, 310 
Water Carriers, Section 410 Freight Forwarders. ) 

Section 4(1), Application for authority to charge less for longer 
than for shorter distances for transportation of passengers or prop- 
erty. 

Section 5(1), Application of carriers for pooling of freight or 
division of traffic or earnings. 

Section 5(2), Application for approval of consolidation, merger, 
purchase, lease, operating contract or acquisition of control. 

Section 5(14), (15) and (16), Application of a railroad for au- 
thority to own, lease, operate, control, or have any interest whatso- 
ever in any common carrier by water operated through the Panama 
Canal or elsewhere. 

Section 6(11)(a), Application for physical connection between 
the lines of a rail carrier and a dock connecting with a water carrier. 

Section 20(11), Application of a carrier for authority to es- 
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tablish and maintain rates dependent upon value declared in writ- 
ing. 

Section 20a(2), (3), (4), (5) and (6), Application of a carrier 
for authority to issue shares of capital stock, bonds or assume obli- 
gations for liabilities as lessor, etc. (See Section 214). 

Section 20a(12), Application for authority to hold position of 
officer or director of more than one carrier. 

Section 22, Application for authority to give reduced rates 
in case of calamitous visitation. 


Part 1|—Motor Carrier Act 


Section 206, Application by motor carrier for certificates of 
public convenience and necessity to engage in business. 

Section 209, Application of contract carriers by motor vehicle 
for permit to engage in such business. 

Section 210, Application of common carriers and contract car- 
riers for authority to conduct dual operations by motor vehicle. 

Section 211, Application of broker for certificate or permit to 
provide, procure, furnish or arrange for transportation by motor 
vehicle. 


Part 11|—Water Carrier Act 


Section 303(e), Application for exemption from regulation of 
carrier of commodities in bulk when not competitive. 

Section 303(h), Application for certificate of exemption of a 
water carrier engaged solely in transporting the property of the 
person who owns all or substantially all of the voting stock of such 
carrier. 

Section 306(e), Application of water carrier to be relieved from 
the publication and observance of the reasonable minimum rate pro- 
visions of this subsection. 

Section 309(a),(b), Application for certificate to engage as a 
common carrier in transportation by water. 

Section 309(f),(g), Application for permit to engage in trans- 
portation by water as a contract carrier. 

Section 310, Applications for certificates and permits to engage 
in dual operations as contract and as common carriers by water. 

Section 311, Applications for temporary permits to operate un- 
der urgent and immediate need. 

Section 312, Applications for transfer of certificates and per- 
mits to operate as a water carrier in interstate or foreign commerce. 
(Rules prescribed by Division 4, effective October 4, 1943). 

Section 316, Applications for writs of injunction or mandamus 
to compel obedience to the Water Carrier Act. 
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Inland Waterways Corporation Act. (June 7, 1924, U. S. 
Code, Title 49, See. 151, 153). 

Application for certificate of public convenience and necessity to 
engage in common carrier service upon the Warrior, Mississippi, Colum- 
bia, Snake, Sacramento, San Joaquin, or Savannah Rivers, or any trib- 
utaries thereof, and for through routes, joint rates, reasonable minimum 
differentials, and equitable divisions. 


Part 1V—Freight Forwarder Act 


Section 410(a) to (i), Applications for permits to engage in service 
as ‘‘freight forwarders.’’ 


Protests 


Rule 40 sets out the orderly procedure by protest for opposition 
to any of the many applications set out above under Rules 38 and 39. 
Applications and protests cover broadly the numerous special admin- 
istrative powers conferred upon the Commission and scattered through- 
out Parts I, II, III and IV of the Act. Our Commission permits under 
its rules simple and direct pleadings to bring out definite and orderly 
determination of each administrative act after full investigation and 
hearing, free from any taint of arbitrary action. Rule 41 applies the 
foregoing principles to the solution of the particular issues that arise in 
valuation proceedings. The rule is brief and specific and speaks for 
itself. 
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INVESTIGATIONS 


In theory, the Commission must put its finger upon some provision 
of the statute and duly find that it is violated by the present or proposed 
tariff provision. Then, and then only, can the present or proposed 
tariff provision be changed by order of the Commission. Following out 
this theory, it is apparent that when a carrier proposes something new in 
place of the present tariff provision, presumed to be reasonable under 
the Act, the burden rests upon the publishing carrier to justify the pro- 
posed change. This burden is a specific statutory rule of evidence in 
Section 15 of the Act. In practice it forces the carriers to testify first 
at a hearing, and while the proceeding may then follow the usual course 
of a complaint case, this statutory rule of procedure in suspension cases 
is not without its effect. The presence of this rule in not a few instances 
has resulted in the abandonment by the carriers of a proposed tariff pro- 
vision after it had been attacked in a petition for suspension. 

The new rule makes provision for a statement of what the protestant 
against a tariff or schedule offers by way of substitution. It is further 
provided that ‘‘the protest simultaneously be served upon the publish- 
ing carrier, freight forwarder, or agent, and upon other persons known 
by protestant to be interested.’’ These requirements are new. 

It is provided: ‘‘If within a time period stated in that order (in- 
stituting an investigation and suspension proceeding) a respondent fails 
to comply with any requirement specified therein, respondent shall be 
deemed in default and to have waived any further hearing.’’ This is 
also new. 

Rule 42 sets out the steps for speedy action on the part of a pro- 
testant due to the limitation of thirty days’ notice to the public re- 
quired by law within which the Commission must act. If the question 
raised is vital to protestant an informal conference with the Suspension 
Board in Washington is effective in presenting the essential facts on 
both sides. The use of telegraphic communication is recommended in 
suspension inquiries. ' 

Rule 43. The third classification of formal proceedings under 
the new rules is that of Investigations. The principal one of general 
interest is the Investigation and Suspension proceeding. The power of 
suspending new tariff provisions proposed by the carriers is one of the 
chief responsibilities of the Commission. Many of the State Commis- 
sions have the power to initiate and prescribe the entire body of state 
rates. But the interstate rates, rules and regulations are initiated by 
the carriers themselves, and when published become prima facie reason- 
able and lawful, The statute requires the carriers to publish and enforce 
rates that conform to the requirements of the Act. The theory of the 
Act to Regulate Commerce is that the contents of interstate tariffs are 
lawful until after full hearing the Commission determines that any rate 
or tariff provision is in violation of some specific provision of the Act. 
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SHORTENED AND MODIFIED PROCEDURE 


Rules 44-54. Shortened Procedure is in general use. The essential 
difference between this and the ordinary procedure is that, under short- 
ened procedure, there is no oral hearing, the record consisting of (1) 
complainant’s memorandum of facts and argument, (2) defendant’s 
answer memorandum of facts and argument, and (3) complainant’s 
reply memorandum. The facts stated in the memoranda, ‘‘must be 
sworn to by persons having knowledge thereof, which latter fact must 
affirmatively appear in the affidavit.’’ (Rule 50). 

It is obvious that the shortened procedure prevents personal con- 
tact with witnesses or any cross-examination of witnesses for adverse 
parties. For these reasons, it is not compulsory; and it is used only 
when the parties to the case consent. It is a much less expensive and 
somewhat more expeditious procedure than the usual method of oral 
hearing, and therefore is peculiarly appropriate for the less important 
eases. Being conducted by submission of memoranda, it has certain 
limitations, and is not well suited for complicated cases with numerous 
interveners and conflicting interests. The reply memorandum concludes 
the presentation of evidence. Thereafter, procedure is the same as in 
eases in which oral hearing is had. (Rule 54). 

At the request of any party, the proceeding will be assigned for 
oral hearing at any stage of the proceeding prior to service of the pro- 
posed report. (Rule 53). While the procedure is founded upon the 
consent of the parties, a request or objection to the procedure made after 
service of the proposed report would come rather late, and except in 
very unusual circumstances, would be denied by the Commission. (Harp 
v. 8S. A. L. Ry. Co., 142 I. C. C. 533, 534.) 

Provision also is made for a form of Modified Procedure, not de- 
pendent upon consent, which seeks to confine any oral hearing to ma- 
terial matters upon which there is disagreement. 
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HEARINGS 
Notice of Hearing; Subpoenas; Depositions 


Rules 55-67. Due notice of hearings is given to the parties, and a 
complainant can request a place of hearing which will be respected if 
reasonable, and if it can be made to fit in with the itinerary of the Com- 
missioner or Examiner. 

The revision of the rules on this subject is well summarized in the 
Annual Report of the Commission (1942, pp. 38-39), as follows: 


‘Under the new rules, the Commission may confine the service 
of notice of a change of time or place assigned for hearing, or of 
any adjourned, further, or supplemental hearing to those who have 
indicated to the Commission a desire to be notified, at their own 
expense if telegraphic advice becomes necessary, of any such change. 
This puts into rule form a practice which has been in effect for 
some time in the administration of certain provisions of the Act. 

‘Subpoenas will issue only upon signature by the Secretary 
or a member of the Commission. The making of a return of service 
is simplified by alternatively providing that the written acceptance 
of service of a subpoena by the person named therein is sufficient 
without other evidence of return. 

‘*New and detailed provision is made as to the taking of deposi- 
tions, and their use. These cover the making of written interroga- 
tories, and new provisions respecting the offering of depositions in 
evidence, similar to those found in the rules of civil procedure ap- 
proved in 1938.”’ 


Where a case is tried by hearing before a Commissioner, Exam- 
iner, or Joint Board, and in the absence of a stipulation as to the facts, 
evidence is customarily introduced through witnesses. The attendance 
of witnesses can be secured by subpoena,*? but ordinarily the parties ar- 
range in advance for the attendance of witnesses and the use of a sub- 
poena is a rarity. This is particularly true of subpoenas duces tecum, 
application for which must be made in writing.** This is due to the 
nature of the cases before the Commission. Ordinarily, unlike the situa- 
tion in an accident case, where only a few witnesses have any knowledge 
of the matter, the facts bearing upon complaints, applications, etc., 
before the Commission are known to a great many persons. Often, they 
are available to anyone who will make the necessary investigation. And, 





52 Sections 12, 17 and 205 of Act; Rule 56 of Rules of Practice. 

53 On the power to secure evidence by subpoena, see cases discussed in Lilienthal, 
The Power of Governmental Agencies to Compel Testimony, 39 Harv. L. Rev. 
694, and Subpoenas and Due Process in Administrative Hearings, 53 Harv. L. Rev. 
842. In the latter article, it is said that the issuance of subpoenas duces tecum is 
discretionary, and that the fairness of doing so is the underlying consideration 
(pages 847, 848). 
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as a rule, where the facts relate to some particular occurrence, it is 
known to officers or employes of thé interested parties. Often the pre- 
sentation of the facts requires the preparation of elaborate exhibits, 
comparing rates, summarizing data relating to operations, traffic density, 
etc., and the necessity for producing original basic records is infrequent. 
Moreover, a witness under subpoena is entitled to fees, including an al- 
lowance for transportation, which may make his attendance expensive 
for the party at whose instance he testifies; and there is no opportunity 
to have this expense charged against the adverse party as ‘‘costs.’’ In 
view of this situation, ordinarily it is more satisfactory for the parties 
to arrange for witnesses who appear voluntarily. 

What has been said regarding subpoenas applies also to deposi- 
tions. They are little used, although there is elaborate provision for 
them in the Act and in the Rules of Practice.** Ordinarily, even in a 
ease handled by formal hearing, it is cheaper and more satisfactory 
to produce the witness than to take a deposition and then introduce it 
at the hearing.®5 

Meaning of “Hearing” 


‘«’ . . The requirement of a ‘hearing’ has obvious reference 
‘to the tradition of judicial proceedings in which evidence is re- 
ceived and weighed by the trier of the facts.’ The ‘hearing’ i 
‘the hearing of evidence and argument.’ Morgan v. United States, 
298 U. S. 468, 480. And the manifest purpose in requiring a hear- 
ing is to comply with the requirements of due process upon which 
the parties affected by the determination of an administrative body 
are entitled to insist. Interstate Commerce Commission v. Louis- 
ville & Nashville R. Co., 227 U. S. 88, 91. The Commission is 
not only authorized but ‘directed’ to give the hearing and make 
the determination when requested. We cannot think that a deter- 
mination so prescribed and safeguarded was intended to have no 
legal effect. On the contrary, in view of the nature and purpose 
of the proceeding, we must regard the determination as binding on 
both the carrier and the Mediation Board. The latter having ob- 
tained the determination could not ignore it; neither could the car- 
rier.’’ Shields v. Utah Idaho R. Co., 305 U. 8. 177, 182. 


54 Section 12 of Act; Rules 58 to 67. 
55[n Norwich Wire Works, Inc. v. Boston & M. R., 229 1. C. C. 395, it ap- 
peared that the deposition had ‘been filed with the Commission, as required) by the 
Rules, but had not been offered at the hearing. The Commission overruled ob- 
jections to its consideration, but said that thereafter parties should offer deposi- 
tions at the hearing. One of the reasons making it necessary to offer depositions 
at the hearing is that the officer taking a deposition generally does not rule upon 
the competency or materiality of evidence, the testimony being taken subject to the 
reserved right to object to the trial. Bevan v. Krieger, 289 U. S. 459. 

In Grant Bros. v. United States, 232 U. S. 647, the Supreme Court held that 
certain depositions were properly admitted in evidence, although the notices were 
defective in certain respects which could not and did not mislead the parties. 

Where a shipper took depositions and the defendant introduced them in evi- 
dence, the latter cannot object to them. Chicago & E. J]. R. R. Co: v. Collins Pro- 
duce Co., 249 U. S. 186. 
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The Supreme Court referred to the duty of the Labor Board to hold 
a hearing ‘‘comporting with the standards of fairness inherent in pro- 
cedural due process,’’ and to make ‘‘findings based upon substantial 
evidence’’ and said: 


‘*.. The Board and its representatives solicitously guarded re- 
spondent’s and intervener’s right to a full and fair hearing; mani- 
fested liberality in ruling upon evidence proposed by both sides; 
and conducted the proceedings in a manner calculated to bring about 
a just result. And as we have pointed out, substantial evidence 
supported the result which the Board did reach.’’ National Labor 
Relations Board v. Bradford Dyeing Assn., 310 U. 8. 318, 343 (May 
20, 1940). 

Prehearing 


Rule 68. A prehearing conference is provided for in some de- 
tail in Rule 68. This procedure has yet to prove itself. Doubtless it 
is put forward as an experiment. The Commission states that it is 
modeled upon the Federal Civil Rules, and that in order to induce can- 
dor in the discussion of the issues and the procedure at such. confer- 
ences, ‘‘they are to be privileged as to facts disclosed therein.’’ (An- 
nual Report, 1942) 

Whether or not the impetus given to pre-trial procedure by the new 
Rules of Civil Procedure for District Courts of the United States will 
encourage requests that the Commission experiment further with the 
modified procedure and the conference plan cannot be foretold. It 
should be borne in mind, however, that there are a number of factors 
which militate against them: (a) The parties in cases before the Com- 
mission often are very numerous; (b) such parties frequently are widely 
seattered geographically ; (c) the present rules for intervention are very 
liberal, and many parties who desired to intervene and attend a hear- 
ing would not wish to travel, also to one or more pre-trial meetings or 
conferences, and might not even know about them; (d) the Commis- 
sion has a substantial number of Examiners and ordinarily, where the 
parties themselves do not seek delay, a reasonably prompt hearing can 
be secured; (e) a hearing before the Commission involves no ‘‘costs,’’ 
corresponding to Court costs, and no jury trial. 


Conduct of Hearing 


Stipulations in writing are permitted and are looked upon with 
favor by the Commission. (Rule 69). Leave may be granted to amend or 
file pleadings or enter motions within reasonable limitations, but the 
parties may generally take such matters to the Commission for final de- 
termination if a ruling on the part of an officer is questioned. (Rule 70). 

For the convenience of the parties most cases are assigned for hear- 
ing in cities at or near the place of business of the principal complain- 
ants. The hearing is conducted by an Examiner, although occasionally 
a Commissioner may preside."® Hearings, although somewhat informal, 





56 Rule 71 (b) prescribing the standard of conduct of practitioners is referred 
to on page 293, supra. 
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are conducted in a dignified and orderly manner. In order to conserve 
the Commission’s appropriation, it is the Commission’s practice to make 
up an ‘‘itinerary’’ for each of its Examiners, setting cases for hearing 
at particular times and places. This necessitates not only estimating 
the probable length of a hearing, but also a rather rigid adherence to 
schedule in order to conserve time and expense. It is desirable that 
litigants furnish the Commission information regarding the probable 
length of the hearing, and also if there are to be requests for postpone- 
ment of the hearing, such requests be made seasonably.®* 

The order in which the parties introduce their evidence (Rule 74) 
is set forth at page 318. Evidence may not be introduced after the close 
of the hearing except as provided in Rule 86. 

The case is called by the Examiner. He then asks for appearances. 
Any individual or member of a partnership which is a party to a pro- 
ceeding may appear for himself; and the same holds true, upon permis- 
sion granted, with regard to an officer of a corporation or association.™® 
In most instances, parties are represented by persons who have been ad- 
mitted to practice before the Commission. In the event a litigant is 
represented at a hearing by someone who has not been admitted to 
practice, and who does not fall within the exceptions covered by Rule 71, 
it is customary to permit such representative to proceed at the hearing, 
with the understanding that he will at once file an application for per- 
mission to practice.®® 


INTERVENTION in a proceeding before the Commission is a common 
practice and is permitted under the terms of Rules 72 and 73 which 
fully set forth the requirements where and when petitions may be filed. 
There are also enumerated the investigation and application proceedings 
where appearance may be entered at the hearing without a petition. It 
is well to consider the filing of a separate complaint and seek consolida- 
tion of complaints if the issues are not identical. 

The Commission is liberal in permitting intervention ‘‘to any one 
having an interest therein.’’ It saves paper work, and saves time and 
expense to all interested parties as well as the Commission. Intervention 
may be permitted at mst any stage of the proceeding, but only for good 
eause shown. The Chicago Junction Case, 264 U. S. 258. 

A petition for leave: to intervene not tendered at the hearing in an 
application proceeding under Part IT of the Act hereafter shall be served 
by petitioner. Under the former rules the Commission undertook to 
serve all petitions in intervention. 

Provision is made that evidence admissible under rules of general 
Federal law shall also be admissible before the Commission ; and a liberal 


57 Rule 89 provides that, for cause shown, continuances and extensions of time 
will be granted or denied by the Commission in its discretion. 

58 Rule 71, Rules of Practice. 

59 At the discretion of the presiding officer. 
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application of the rules of evidence is required. Among the new pro- 
visions governing the hearing is the recognition of ‘‘canned testimony’’ 
(written statements read into record). This character of evidence was 
formerly looked upon with disfavor, but it is now recognized under 
conditions safeguarding against abuse. (Rule 77). Copies must be sub- 
mitted to the Examiner and to counsel before it is offered. With the 
consent of the Examiner and the parties it may be copied in the record 
without reading, thus conserving much valuable time. 

Tariffs and schedules which are the subject matter of an investi- 
gation and suspension will be officially noticed. (Rule 81(b)). Abstracts 
may be required to be made when documents introduced in evidence are 
numerous. (Rule 83). A manner of handling excluded exhibits is pro- 
vided (Rule 84 (e)), and the approved manner of stating objections is 
outlined. (Rule 87). All of these are new provisions. 


JOINDER OF Cases. Closely related to the subject of intervention is 
the joinder of cases for hearing or decision. There are relatively few 
eases before the Commission which are of interest only to the complain- 
ants.°° When a complaint is filed, particularly if it is alleged that there 
are violations of Sections 2, 3 or 4 of Part I, or the sections of Part II 
and III corresponding to Sections 2 or 3, it is apparent that persons other 
than the complainant may be affected by the outcome of the proceeding. 
Instead of filing petitions for leave to intervene, other shippers or asso- 
ciations representing shippers may file separate complaints to protect 
their interests or secure similar relief. If there is sufficient similarity 
between the complaints, the Commission dockets the later complaints 
as ‘‘sub-numbers’’ of the original complaint. In other situations, the 
Commission gives the complaints entirely separate numbers. But, in 
either event, the Commission usually assigns cases dealing with the same 
general rate adjustment or tariff provision for hearing at the same time. 
Sometimes it is understood that the cases will be heard consecutively, on 
separate records, but more frequently they are heard on a consolidated 
record and disposed of in a single report. This procedure saves time and 
expense for all concerned and, as a rule, produces a more comprehensive 
record upon which the Commission ean base its findings and conclusions. 
Whether or not two or more cases should be heard and decided together 
or tried separately, is a matter within the discretion of the Commis- 
sion. 





60 This is true even in reparation complaints. See Phillips Co. v. Grand Trunk 
W. Ry., 236 U. S. 662. 

61 Akron, C. & Y. Ry. Co. v. United States, 22 F. (2d) 199; Meeker v. Lehigh 
Valley R. R. Co., 236 U. S. 434, 438; Northern Pac. Ry. Co. v. United States, @ 
F. (2d) 302, 309, affirmed 288 U. S. 490, 501. 
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AMENDED AND SUPPLEMENTAL ComPLAINTs. As in other matters, 
the Commission is liberal in permitting the filing of amended and sup- 
plemental complaints.® If the amendments to the complaint will not 
be unfair or prejudicial to other parties in the case, the Commission will 
permit them to be made at the hearing.® It is obviously unfair to at- 
tempt at the hearing to change substantially the issues presented by 
the complaint, and this will not be permitted.™ 


STATEMENT BY EXAMINER. After appearances have been entered 
and motions and other preliminary matters disposed of, the Examiner 
reads a statement of the issues prepared by him. The parties should 
listen carefully to this statement and, if there is any question concerning 
the issues, it should be raised and settled at this point. 


INTRODUCTION OF EvIpDENCE. In a subsequent chapter, there will 
be a short discussion of evidence. At this time it is sufficient to say that 
the Commission is not bound by technical or mechanical rules of evi- 
dence, but is required to protect fundamental rights of litigants and ob- 
serve the ordinary rules of fair play.*° The order of procedure at 
hearings is set forth in Rules 74-76. 

It should be noted that, in certain recent suspension cases,® the 
Commission has held that under Section 216 the burden of proof rested 
upon protestants where the proposed rates under suspension involved 
only reductions. 


Evivence. Rules 75-86. The new rules leave little to be said about 
the introduction of evidence. These rules are based upon the long ex- 
perience of the premier administrative tribunal under the Federal 
Government, and other such tribunals could profit from a study of them. 





62 |t should be observed, however, that, while amendments to a pleading may 
be allowed by the Commission, in its discretion, at any time (Rule 26(a), Rule 33), a 
supplemental complaint must be tendered for filing sufficiently in advance of the 
hearing to permit it to be served upon adverse parties if it is to be heard and dis- 
posed of with the original complaint. An amended complaint is' designed to make 
a change or correction in the original complaint; while a supplemental complaint 
is intended to set forth “any causes of action under the Act alleged to have accrued 
in favor of the complainants and against the defendants since the filing of the 
original complaint . . .” 

63 East St. Louis Cotton Oil Co. v. B. & O. R. R. Co., 156 1. C. C. 644, 654; 
Southland Pecan Co. v. A..G. S. R. R. Co., 159 1. C. C. 445. 

64 Clark Equipment Co. v. C., B. & Q. R. R. Co., 98 1. C. C. 465. 

65 Jnt. Com. Com. v. Baird, 194 U. S. 25; Int. Com. Com. v. Louisville & 
Nashville R. R. Co., 227 U. S. 88, 93; Spiller v. Atchison T. & S. F. Ry. Co., 253 U.S. 
117, 126-131; United States v. Abilene & S. R. R. Co., 265 U. S. 274; Western 
Paper Makers’ Chemical Co. v. United States, 271 U. S. 268; West Obio Gas Co. v. 
Public Utilities Comm. of Obio, 294 U. S. 63. 

66 Consolidated Freight Co., Commodities from Flint, Mich., 21 M. C. C. 329, 
331; Manufactured Iron and Steel Articles, Ill., Ind., Iowa, Pa., 21 M. C. C. 569, 
570; Teter Transfer Co., Rates on Commodities in Kans. and Mo., 21 M. C. C. 598, 
600. The Transportation Act of 1940 amends the burden of proof provisions in 
Section 15 (7) and Section 216 so as to apply to any proposed “changed” rate, etc., 
instead of to a proposed “increased” rate. 
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A proceeding before the Commission is not the trial of a case as in 
a Court. It is essentially an investigation to bring out the necessary 
facts in order to determine how the statute shall be administered upon 
the issues presented. The officer in charge has full authority to bring 
out facts needed by the Commission but overlooked by either side. 

It may be repeated here that Court rules of evidence do not apply. 
It serves no purpose to go into the elaborate treatises on evidence that 
fill good sized libraries. The statutes administered refer definitely to 
general and specific rules of evidence that must be followed. 

No better summation of the subject can be found than the following 
from Commissioner Aitchison which we think will give the practitioner 
a grasp of the situation that he needs, will find useful, and which he will 
find nowhere else: 


‘In considering this question as to a practice rule as to evi- 
dence, we must have in mind the new Rules of Civil Procedure 
adopted for the Federal District Courts, which have a degree of 
legal and binding effect upon the Commission, if good practice did 
not in any event require them to be followed whenever practicable. 


‘‘Members of this Association are primarily interested in 
prompt and intelligent decision of their formal controversies. Gen- 
eral practice rules are intended to facilitate such decisions. The 
‘Commission, however, does not have the free choice of procedural 
methods that is generally assumed. The formal regulations which 
it prescribes in its own discretion make up but a small fraction of 
the aggregate of the directions and specifications as to its procedure. 
There are constitutional requirements as to due process of law, and 
as to the separation of powers, which absolutely control the whole 
pattern of administrative procedure. In some cases the right to 
a hearing is implicit. We have the constitutional distinction be- 
tween the adversary proceedings and cases wherein a privilege is 
sought, or where action is merely advisory. We are required to 
construe statutes so as to avoid conflict with the Constitution, and, 
indeed, so as not even to raise a question of constitutionality if it 
ean be avoided. However, they tell us the Constitution means 
what the judges say that it means. What constitutes due process of 
law is for Courts to define, and their definitions may change with 
the years. They decide that certain actions may be taken only 
after hearing those affected, and they have the final word as to the 
specifications for a valid hearing. 

‘*The statutes which confer powers upon the Commission to 
act are replete with directions as to procedure. To an amazing 
extent these acts go into meticulous procedural details. The In- 
terstate Commerce Act contains a general catch-all grant of author- 








320 I. C. C. PRACTITIONERS’ JOURNAL 





ity to the Commission to make or amend such general rules or orders 
as may be requisite for the order and regulation of proceedings 
before it, and scattered through this and other Acts are a number of 
specific authorizations for rule-making. But the Commission’s rules 
can not run counter to -these statutory directions, and persons af- 
fected have an enforceable right to compliance by the Commission 
with statutory procedure. 
* * * * * 


‘‘After all these procedural demands of the Constitution, the 
statutes, the Courts, the Executive Department, and the customary 
law of the agency have been satisfied, there remains an area in which 
the general and special Rules of Practice may operate. The practice 
rules are designed mainly to prevent abuses. Those practitioners 
who are instinctively courteous and fair, and who are well trained 
in the art of controversy, have little need for most of the restric- 
tions upon conduct which we find in Rules of Practice.’’® 


There is little that need be added to the foregoing, and to the Rules 
75-86 inclusive, with respect to evidence. Long experience in hearings 
both as Examiners and practitioners might lead us to comment upon 
the need for careful preparation of pertinent evidence, both oral and 
exhibits. It is here that the practitioner meets his real test. His plead- 
ings are carefully guided by the rules. But when he undertakes to out- 
line and prepare his evidence he is on his own. He will confront able 
counsel in his opponents, and a no less able Examiner or Commissioner. 
They will instinctively know what is good and what is poor or useless 
in the particular case. If he is not too lengthy he may be allowed to 
run his course, to find out later how much time and effort he has wasted. 
Finally, it may be repeated that said rules bearing upon evidence should 
be read and reread. They will answer all questions of procedure. The 


nature of the evidence must depend upon the acumen of the practitioner 
himself. 


Cross-EXAMINATION. Experience in hearings before the Commis- 
sion compels the statement that valuable time and expensive transcripts 
are frequently wasted in futile attempts at cross-examination. The 
kind of record that the Commission needs and wants contains essential 
facts developed in an orderly manner from your own witness. Fishing 


expeditions with opposing witnesses in our practice are generally any- 
thing but successful. 


GROUNDS OF PROOF 


The preparation of evidence is a subject that covers a broad field, 
but in a particular case the evidence must point directly to the issues 
therein raised under specific sections of the Statute. Some of the more 
common issues are the reasonableness of the rates under Section 1 of the 
Act; unjust discrimination under Section 2; undue preference and pre- 
judice under Section 3 (quite different from unjust discrimination un- 





67 Practitioners’ Journal, October, 1941, pages 30, 31, 32. 
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der Section 2). Other issues commonly presented are the long-and-short 
haul, and the aggregate-of-intermediate issues under Section 4; through- 
routes and joint-rates under Section 15; discrimination between state 
and interstate rates under Section 13, and overcharges under Section 6 
of the Act. 

Each of the foregoing issues is quite separate and distinct and re- 
quires a different character of proof. In the course of time certain kinds 
of proof have been recognized as relevant and other attempts at proof 
are accorded little or no weight. Some of the more common and accept- 
able classes of proof may be mentioned. They are the history of the 
rates or practices involved, taken from the tariffs; comparisons of rates 
in actual use, including per-ton-mile and per-car-mile earnings; trans- 
portation conditions including traffic density of routes of movement, and 
volume of movement of commodity involved; kind of equipment re- 
quired; kind of service required; regularity of movement; length of 
haul; topography of line of movement; classification of commodity, in- 
cluding density, value and fragility of commodity, and packing require- 
ments; average carload weight and minimum ecarload weight; use to 
which commodity is put; empty return movement; and in some special 
eases the cost of rendering the service. 

The so-called value of the service to the shipper, so prominent in 
years gone by, plays a smaller part in the making of rates under modern 
conditions on account of competition between various types of transport. 
Competition between shippers, carriers and commodities may be im- 
portant. In overcharge cases under Section 6, the chief competent 
ground of proof is taken from the published tariffs. 

It is appropriate in comparisons and history to refer to the fact 
that certain rates or practices have been fixed or considered by the 
Commission in previous cases citing them. Comparisons are more fre- 
quently used than any other kind of evidence and when properly based 
upon a showing of similar circumstances and conditions are effective 
evidence,®® 

While cost studies have been a minor factor in fixing line-haul rates 
on the respective commodities, they are useful and a factor given weight 
by the Commission when it deals with charges to be established for some 
segregated service, such as switching charges and charges for terminal 
services. In such cases it is desired simply to ascertain average costs per 
ear, disregarding variations in haul and the precise contents of the car. 
Again, cost studies are required in abandonment proceedings. Here, 
also, there is no attempt to determine the cost of handling particular 
commodities between given points, but simply to get the out-of-pocket 
cost of operating the line proposed to be abandoned with a view to de- 
termining, after comparison with corresponding earnings, its ‘‘feeder 
value,’’ that is, whether the railroad would be better or worse off with- 
out the portion of line under consideration. The Commission has said 





_ 88 Comparisons as evidence have been repeatedly held to be the “most helpful” 
evidence in determining reasonableness of rates. McLeod v. T. & P. Ry. Co., 120 
1. C. C. 550, 553. See also Nashville Coal Case, 238 U. S. 15. 
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that it is difficult, if not impossible, to ascertain ‘‘the cost of transport- 
ing a unit of freight.’’®® 

In an overcharge case under Section 6 of the Act, the evidence 
must come from the tariffs through an experienced tariff man. The 
sanctity of the published rate is well-ascertained by the Supreme Court 
in Davis v. Portland Seed Co., 264 U. S. 403, 406. It is there stated that 
one of the points presented was: 


‘*Under Sec. 6 the carriers must collect their published rates, even 
though they are violative of other sections of the act. Armour Co. 
v. United States, 209 U.S. 56; Pittsburgh & W. Va. Ry. Co. v. Fink, 
250 U. S. 577; Keogh v. Chicago & N. W. Ry. Co., 260 U. S. 156; 
Pennsylvania R. R. Co. v. International Coal Mining Co., 230 U. S. 
184; Poor Grain Co. v. C., B. & Q. Ry. Co., 12 I. C. C. 418; Inter- 
state Remedy Co. v. American Exp. Co., 16 I. C. C. 486; Crescent 
Coal Co. v. C. & E. I. Ry. Co., 24 I. C. C. 149.”’ 


The Court pointed out that: 
‘‘The statute required the carrier to abide absolutely by the tariff.’’ 


‘‘The tariff, so long as it was of force, was, in this respect, 
to be treated as though it, had been a statute, binding as such upon 
Railroad and shipper alike.’’ (p. 418). 


Page 425 of the opinion states as follows: 


‘‘The statute requires rigid observance of the tariff, without 
regard to the inherent lawfulness of the rates specified. It com- 
manded adherence to the published rate from Roswell; Sec. 6 for- 
bade any other charge. . .”’ 


Evidence of a violation of Section 2 of the Act is quite difficult to 
obtain as that Section is directed against discrimination between ship- 
pers of the same commodity in the same community and over the same 
lines. Minneapolis Traffic Association v. Chicago & N. W. Ry. Co., 245 
I. C. C. 11; Norfolk-Portsmouth F. T. Comm. v. Aberdeen & Rockfish 
R. Co., 159 1. C. C. 177, 181; Restriction of Kansas City Switching Dis- 
trict, 146 I. C. C. 438, 440; Providence Fruit & Produce Exchange v. R. 
I. Co., 69 I. C. C. 429, 424, See also Wight v. United States, 167 U. S. 
512; 7. C. C. v. Alabama Mid. Ry. Co., 168 U. S. 144. 

’ Evidence required in cases to secure through- routes under Section 
15 of the Act is unique in its scope and is described in decisions cited 
below. The so-called ‘‘short-haul’’ provision of Section 15(4) of the 
Act has been amended to give the Commission the powers over through- 
routes that the Supreme Court held it did not have in the Subiaco Case, 
(United States v. Missouri Pac. R. Co., 278 U. S. 269). The first exer- 
cise of this new power by the Commission (D. A. Stickell & Sons v. Alton 
R. R. et al., 255 I. C. C. 333) was unanimously sustained by a Three- 
Judge Court in Baltimore, March 2, 1944, Pennsylvania R. Co. v. U. 8., 
(54 F. Supp. 381). 


Po Sloss-Sheffield Case, 30 1. C. C. 597, also 112 I. C. C. at p. 347; 129 1. C. C. at 
p. 25. 
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The practitioner may find that his particular vase depends upon 
one or more of the foregoing subjects. He can then concentrate upon a 
thorough preparation of his case accordingly. . 


OraL ARGUMENT AT CLOSE OF TesTIMONY. Rule 88 of the Rules of 
Practice authorizes oral argument before the presiding officer at the 
close of the hearing, upon request seasonably made. This privilege is sel- 
dom availed of. A more helpful argument can be made orally or on brief 
after the transcript of testimony becomes available affording an oppor- 
tunity to analyze the evidence. Time limitations prevent any prepara- 
tion for an argument at the end of the hearing, or even for a convenient 
time within which to hear such argument. 


BRIEF AND PRoposED Reports. Rules 91-96 cover the proceedings 
from the close of the hearing up to the stage of oral argument. It is not 
necessary to remind one of the supreme importance of the brief. In our 
practice the brief takes on added value because of the nature of the 
Commission’s work. The rules on this subject are most carefully drawn 
and should be followed with care. Carelessness may result in the re- 
turn of the briefs to the writer with a request to observe the well-con- 
sidered requirements that have grown out of experience. 

The presiding officer fixes the time for filing briefs, if any, at the 
close of the hearing. In proposed report cases, the Examiner may sug- 
gest that no briefs are necessary. Except under unusual circumstances, 
such a suggestion should be accepted.” 

In preparing a brief, the Commission’s rules should be observed 
and followed. It seems unnecessary to comment upon such obvious 
matters as the necessity of fair and accurate statements of the facts and 
of what any case cited holds, of the desirability of making briefs short, 
etc. 

It is said that each brief ‘‘should contain an abstract of the evidence 
relied upon by the party filing it,...’’ In practice, this suggestion is left 
to the discretion of the practitioner; and a brief summary of the facts 
relied upon in connection with the statement and argument has been ac- 
cepted as a substantial compliance with the rule, provided that specific 
reference is made to the pages of the transcript or exhibit where the evi- 
dence appears. 

A suggestion here may prove helpful, and that is that the abstract 
of testimony of a witness should be in the first person, according to Com- 
missioner Harlan who was well versed in correct practice. A further 
suggestion of his is that exceptions, replies and other documents, filed 
after the brief, should always begin with a restatement of the issues. 


Exceptions. Two points should be mentioned in connection with 
the filing of exceptions to a report. In the first place, while a party 





70 Elimination of briefs not only avoids the time and expense but tends to 
expedite decision of the case. Moreover, in proposed report cases there always is 
the opportunity to file a complete argument in connection with any exceptions which 
may be taken to the proposed report. 
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should point out clearly the objections to the proposed report, extrava- 
gant multiplication of exceptions is confusing and tends to obscure the 
essential points. If it is necessary to take a large number of exceptions, 
care should be taken to indicate the ones which are considered most im- 
portant. 

Second, the purpose of filing exceptions is pointedly to direct the 
attention of the Commission and of the opposing parties to the respects 
in which the proposed report is challenged. The case should not be 
rebriefed. Exceptions must be specific, and, in the absence of exceptions 
that are sustained, or of ascertained error in the statements made by the 
Examiner, the proposed report will be taken as the basis of the Commis- 
sion’s report. The Commission has full control over the subject, and 
may even adopt a report differing substantially from the proposed re- 
port when no exceptions are filed by any party.71 However, failing to 
file exceptions to some portion of the report that! is unsatisfactory, and 
seeking at oral argument to make this feature of the report an issue is 
likely to encounter embarrassment.” 


Repiy To Exceptions. A reply to exceptions is permitted in Rule 
96(b) which must be filed and served as provided in Rule 23, but no re- 
ply to a reply is permitted. Reply briefs are not permitted. When rightly 
used, a reply to exceptions is a most valuable privilege. At this stage 
of the proceeding the issues have been gradually narrowed through the 
logical process of briefs, proposed report and exceptions. Experience 
shows that in both exceptions and in replies attempts are too often made 
to rebrief or retry the case. A good reply should be confined to a very 
few pages and should consider only the decisive points to which the 
ease by that time has been reduced through repeated study of the facts 
and the law involved. 


OraL ARGUMENT. Rule 98. If oral argument before the Commission 
is desired, it must be requested in due season, as set forth in the rule. 
Oral argument is considered by the Commission to be a privilege, to be 
granted or denied in its discretion.7* The Commission is, however, liberal 
in granting oral argument. The time allotted to any practitioner may 
be less than he desires but he should be so familiar with his case that 
he can present his argument clearly and succinctly and be able to answer 
accurately any questions from the bench. 

This limited time requires careful preparation of only the essential 
points involved, preceded by a concise statement of the case. This sug- 
gestion is based on attendance upon and participation in many ar- 
guments before the Commission, and witnessing repeated utter failures 
to observe the two principles above noted, essential to forceful argument. 





71 Acme Mills v. A. G. S. R. R. Co., 136 1. C. C. 114; Consolidated Cement 
Corp. v. A. T. & S. F. Ry. Co., gh y C. C. 627, 629. 

72 Wheaton Co. v. B. & O. R. R. Co., 139 1. C. C. 636. 

73In view of the B Ratly in the Morgan a (Morgan v. United States, 
298 U. S. 468, Morgan v. United States, 304 U. S. 1, U. S. v. Morgan, 307 U. S. 183, 
and Morgan v. United States, 32 F. Supp. 546), Bd would seem to be doubt re- 
garding the validity of an order made without affording an opportunity to a party, 
upon his request, to appear and argue orally the merits of the case before the 
Commission or the Division or member thereof making the order. 
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At the oral argument the skillful practitioner has his first oppor- 
tunity to confront the Commissioners who will decide his case. The 
Commissioners greatly appreciate a clear, concise and helpful argument, 
which may be the first direct knowledge they have of the case. Notwith- 
standing the preparation and outline made before the argument, the prac- 
titioner will be alert to the developments of points that seem important 
to the Commissioners and be prepared to follow with brief and direct 
courteous replies to questions from the bench. Never forget that these 
men are ‘‘informed by experience and appointed by law’’ as the Su- 
preme Court has said. 


ORDER COMPLIANCE; DAMAGE STATEMENTS 


Rule 99 requires notice to the Commission whether or not compli- 
ance has been made with its orders. Rule 100 sets forth essential details 
and steps that must be followed looking to an award of damages. 

The Commission is empowered" to award damages ‘‘to the person 
or persons injured thereby”’ for violations of Part I of the Act. ™% Part 
II of the Act, ‘dealing with motor carriers, contains no similar provis- 
ion.7® The Commission does not favor piecemeal litigation, and ordi- 
narily a litigant will not be permitted to try the reasonableness of rates 
in one case and later seek reparation on the basis of the rates placed in 
issue in the original proceeding.” 

In order to preserve the right of trial by jury, guaranteed by the 
Constitution, findings of the Commission regarding reparation are simply 
“‘orima facie evidence of the facts therein stated.’’’® 

Nevertheless, iti is essential to present the case properly to the Com- 
mission. Indeed, as the Commission, in awarding reparation, is acting 
in a quasi-judicial capacity, the evidence should be of the same character 
as would sustain an award of damages in Court.”® 

Damages may be awarded for charging an unreasonable rate under 
Section 1 of the Act without specific proof of pecuniary loss.*° But a 
complainant may not recover damages for unjust discrimination under 
Section 2, or for undue preference and prejudice under Section 3, with- 


74 Sections 8, 9, 14 and 16 of Act. 

75 Section 8 of Act 

76 However, the Peete can make findings as to the reasonableness of 
rates and charges of motor carriers which may serve as the basis for actions in 
ee W. A. Barrows Porcelain Enamel Co. v. Cushmam M. Delivery, 11 M. C. C. 


» 77 Rule 32. Oklahoma Portland Cement Co. v. M.-K.-T. Ry. Co., 1&0 |. C. C. 


78 Section 16. Meeker v. Lehigh Valley R. R. Co., 236 U. S. 412. If an 
order awarding reparation is not paid, the practitioner should be alert to file suit in 
the proper District Court within one year of the date of the order. Section 16 of 
the Act plainly prescribes the —, to be followed. 

79 Bullock v. Chicago, B. Q. R. 19 F. Supp. 862; New Orleans Board of 
Trade v. Illinois Central Railroad Co., » Lc.éem 

80 Southern Pacific Co. v. Darnell-T aenzer Lumber Co., 245 U. 531; Louis- 
ville & Nashville R. Co. v. Sloss-Sheffield Steel & Iron Co., 269 U. ¢ 217; Adams 
v. Mills, 286 U. S. 397. 
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out definite proof of pecuniary loss.*! This is for the reason that, in the 
ease of unreasonable rates, only two parties are concerned, the carrier 
and the shipper; while, in the case of unjustly discriminatory or unduly 
prejudicial or preferential rates, three parties are concerned, the car- 
rier, the complainant, and the shipper who has been unduly preferred. 
Where complainant has not paid an unreasonable rate, and his only 
grievance is that of relationship, that is, that some one else was unduly 
preferred, he can not recover unless he can show the fact that, and the 
extent to which, he suffered pecuniary damage by reason of the prefer- 
ence of his competitor. 

Where the rates under attack were prescribed by the Commission 
in a previous case, no award of damages may be made, although the 
Commission has full power to change such rates for the future.®? 

When a ease involving a claim for reparation is heard, it is not 
known, of course, whether or not reparation will be awarded. In order 
to shorten the record and avoid the great mass of detailed evidence re- 
garding particular shipments, it is the recognized practice, where there 
have been many shipments, simply to introduce evidence sufficient to 
enable the Commission to decide whether or not reparation should be 
awarded, leaving the amount of the award to be determined at a later 
date, upon the basis of detailed evidence. If the Commission finds that 
reparation is due, but that the amount can not be ascertained from the 
record, the complainant is instructed to prepare a statement showing 
the details of the shipments on which reparation is claimed. (Rule 100). 
If the defendant or defendants are willing to certify to the accuracy of 
the statement, and do not demand a hearing, the certified statement 
serves as the basis for a reparation award. If defendants refuse’ to ad- 
mit the accuracy of the statement, the case is assigned for further hear- 
ing. 

Where a complaint was filed with the Commission, and, later, suit 
was filed in Court, the filing of the suit was a practical nullity from the 
beginning. It did not require dismissal of the complaint. Burns and 
Knapp v. B. 8. & K. R. Ry. Co., 126 I. C. C. 410, 412. 

Having elected to proceed before the Commission, appellant was 
precluded from seeking reparation upon the same claims by the alter- 
native method of procedure. Standard Oil Co. (Indiana) v. United 
States, 283 U. 8. 235, 241. 

The Commission has held that complaints, seasonably filed, alleging 
that rates were illegal and inapplicable stopped the running of the 
statute as to alleged overcharges, but did not toll the statute for the 
purpose of alleging that the rates were unreasonable. Pendleton & 
Gilkey v. Director General, 95 I. C. C. 699, 700; San Antonio Paper Co. 
v. Director General, 102 I. C. C. 243, 244. 

A finding of the Commission regarding the reasonableness of rates 
is general and inures to the benefit of all shippers similarly situated. 
Phillips v. Grand Trunk W. Ry., 236 U. 8. 662. 





81 Pennsylvania Railroad Co. v. International oe * Co., 230 U. S. 184; 
I. C. C. v. United States, ex rel, Campbell, 289 U. S. 
82 Arizona Grocery Co. v. A. T. & S. F. Ry. Co., Bi U. S. 370. 





JANUARY, 1945 327 








Reparation was awarded: to complainants who relied, as to the 
unreasonableness of rates, upon the findings in another case and upon 
the law as declared by the Supreme Court in Phillips v. Grand Trunk 
W. Ry., 236 U. S. 662, to the effect that a finding of unreasonableness 
in the past inures to the benefit of every person who has paid and 
borne the unreasonable charges and initiates his claim within the statu- 
tory period; and who relied upon their showing with regard to the 
payment of charges as coming within the doctrine of Missouri Portland 
Cement Co. v. Director General, 88 I. C. C. 492. Tulsa Traffic Assn. 
v. A. T. & 8. F. Ry. Co., 152 I. C. C. 211, 212. 

Where there is no specific prayer in a complaint for reparation, the 
Commission sometimes states that, under the principle announced in 
Louisville & N. R. R. v. Sloss-Sheffield Steel & Iron Co., 269 U. 8S. 217, 
the parties should submit Rule V statements covering shipments moving 
since the complaint was filed, and, unless defendants object, the state- 
ments should be accompanied by proof in affidavit form that the charges 
were paid and borne by complainant. Southwestern Broom Mfg. Co. v. 
Atchison, T. & 8. F. Ry. Co., 157 I. C. C. 724, 728. 

Where specific proof of damage could not be made at the hearing, 
the Commission may enter a finding such as in Diamond Fertilizer Co. v. 
Aberdeen & R. R. Co., 256 I. C. C. 747, as follows: 


‘‘These ‘parties should comply with rule 100 of the General Rules 
of Practice. If the other complainants or the interveners have 
made or received similar shipments on which they have paid or 
borne the charges, they also should comply with rule 100, and 
should submit with their rule 100—statements, affidavits as to the 
payment or bearing of the charges. If defendants object to this 
method of proof, a further hearing may be requested.”’ 


See also Union Underwear Co., Inc. v. Frankfort & C. R. Co., 214 I. C. 
C. 695. 


The Commission sometimes reverses decisions finding rates unrea- 
sonable, vacates the reparation orders, and dismisses the complaint. 
Hudson Mule Co. v. L. & N. R. R. Co., 129 I. C. C. 365; Baldwin v. Scott 
County Milling Co., 307 U.S. 478. 

It is well established that the Commission has no power to award 
damages to recover loss and damage to freight, or delay in transporta- 
tion. 


REHEARING, REARGUMENT OR RECONSIDERATION 


Applications for further hearing, rehearing, reargument, reconsid- 
eration, or modification of orders are governed by Rule 101. There 
must be a petition, served upon all parties or attorneys of record, stat- 
ing clearly the reasons for the request. <A petition for rehearing that 
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part of any case relating to reparation, must be filled within sixty days 
after service of the report.®* 

In the absence of a showing of some legally new evidence, a re- 
hearing will not be granted.84 A second application by the same party 
and upon the same grounds as a former petition which has been denied, 
will not be entertained. 

The granting or denial of a petition for rehearing is a matter with- 
in the sound discretion of the Commission.*® This is not true where 
there has been a radical change in, conditions; and under such cireum- 
stances, denial of a further hearing is a denial of right.*® This latter is 
an exceptional situation, however, and the courts will not extend the 
principle to other cases in which the facts are not the same.** 

Where there can be no injury to the parties, the Commission may 
without hearing and without notice, correct an order.®® 

To summarize, it may be stated that, except in unusual circum- 
stances, the granting or denial of petitions for rehearing, reargument, 
ete., is within the sound discretion of the Commission. It is obvious, 
therefore, that such petitions should be prepared carefully. They should 
state briefly the essential facts, summarize what the Commission, divis- 
ion, etc., decided (if a report has been rendered), and should point out 
clearly the respects in which the decision is in error, or in which condi- 
tions have changed since the record was made, or that there is newly dis- 
covered evidence which for good reasons could not have been introduced. 





83 However, the 60 days for filing a petition to rehear a reparation case is a 
limitation on the parties, but not upon the Commission. Froeber-Norfleet, Inc. v. 
Southern Ry. Co., 9 F. Supp. 409. 

In Pressburg v. G., C. Pe S. F. Ry. Co., 153 1. C. C. 605, 606, complainant’s 
petition to reopen a case was not filed; until more than six months after the original 
complaint was dismissed, and defendants contended that the running of the statute 
dated from the filing of the petition, which they construed as a new complaint. 
The Commission said that technical rules of evidence and procedure are not observed 
before the Commission, referred to its discretion under sections 16 and l6a of the 
Act, and held that defendants’ plea based on the statute of limitations could not 
‘be sustained. 

84 Whiteland Canning Co. v. P., C., C. & St. L. Ry. Co., 23 1. C. C. 92, 94; Na- 
tional Wholesale Grocers’ Assn. of the United States v. Director General, 69 |. C. C. 
669, 675; Sheeler v. Alexander, 211 Fed. 544, 546. 

85 In one case, Commissioners Eastman, Lee and Caskie heard the oral argu- 
ment, but Commissioners Eastman, Lee and Rogers decided the case. As a majority 
heard and decided the case, this did not invalidate the order. The granting of re- 
hearing before the full Commission is a matter of discretion. Véisceglia v. U. S 
24 F. Supp. 355, 359. 

86 Atchison, Topeka & Santa Fe Ry. Co. v. United States, 284 U. S. 248. 

87 United States v. Northern Pacific Ry., 288 U. S. 490. 

88 The Commission is not bound by technical rules of procedure. In a situation 
where there had been a hearing, the Commission could, without further hearing, 
amend its original order to prevent ambiguity. Pennsylvania R. Co. v. United States, 
288 Fed. 88. 

The Commission may correct an order still under its control without notice to 
a person who can not suffer from such action. L. & N. R. R. Co. v. Sloss-Sheffield 
Steel & Iron Co., 269 U. S. 217, 225. 
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Rule 102. This final rule permits a petition seeking relief when the 
desired relief is not specifically covered in the rules. This rule reflects 
the desire of the Commission not to foreclose any one, but to leave the 
door open. As Commissioner McChord once stated, ‘‘The Commission 
stands open day and night to correct its mistakes.’’ 


PROCEDURE IN MOTOR CARRIER CASES 


The new rules apply to cases under Parts I, II, III and IV of the 
Act, railroads, motor carriers, water carriers and forwarders, respec- 
tively. 

The Bureau of Motor Carriers has established 16 district offices 
in various parts of the country; and an effort is made, so far as matters 
are susceptible of informal adjustment, to decentralize the activities of 
the Bureau and dispose of questions in the locality in which they arise. 

In some respects Parts I and II of the Interstate Commerce Act dif- 
fer substantially. For example, Part II contains nothing similar to 
Section 4 of Part I, which embodies the ‘‘long-and-short-haul’’ rule, 
over which there has been so much litigation. However, by the Trans- 
portation Act of 1940, Section 4 was amended to include carriers subject 
to Part III of the Interstate Commerce Act, dealing with water carriers; 
and certain other amendments were made. Again, the Commission has 
no power to make awards of reparation against carriers subject to Part 
Il. 

The Transportation Act of 1940 amends Section 17 so as to provide 
for recommended orders of individual Commissioners or of boards of 
eligible employes, which are governed by procedure similar to that out- 
lined in Section 205(a) and (b) of Part IT. 

An innovation in the Motor Carrier Act was the provision for joint 
boards made up of officials of states in the locale of the, subject under 
investigation. This procedure is now set forth in Rule 14 in such detail 
that comment seems unnecessary. The joint board renders a report sim- 
ilar to an examiner’s report. Under Section 205(a) and (b) of the Act, 
orders recommended by a Commissioner, Examiner or joint board, have a 
definite status, and become final unless some affirmative action is taken 
under Rule 14 to prevent it. 
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COURT REVIEW OF ORDERS OF THE COMMISSION 


Relatively few of the Commission’s orders find their way into the 
Courts; and a discussion of Court review is a separate subject, rather 
than a part of this manual. Nevertheless, the practitioner cannot have 
a proper sense of proportion or an appreciation of the scope of and 
limitations upon the Commission’s jurisdiction unless he understands 
the fundamentals of regulation and adjudication. 

The Commission is a creation of Congress, operating under delegated 
powers. Its sphere is the regulation of carriers and, within the limits 
of its delegated powers, it is supreme. The Courts, on the other hand, 
have no direct part in regulation, but determine legal rights. This 
system, gradually evolved during half a century, is practical and sound. 

Congress has organized the Commission as a nonpolitical, expert 
body, with continuity in office, high traditions of service and impartial 
judgment. The various laws under which the Commission operates 
allow wide scope for the exercise of sound discretion; and sometimes 
there may be good ground for questioning the soundness of the conclus- 
ions reached. Indeed, Commissioners themselves may dissent from the 
majority views. The strength of the Commission lies in the recognition 
by litigants and the general public that there is a full and fair hearing 
and that the decision represents the best judgment of the Commission 
upon the record before it. 

The function of the Courts is to see that fair play is accorded and 
that the Commission does not misinterpret the law. The Courts do not 
pass on the soundness of the Commission’s judgment, that is, they will 
not substitute their views of what should have been done for those of the 
Commission. They are not concerned with consistency in the Commis- 
sion’s decisions. For example, in two cases®® the Commission completely 
reversed its original decisions in the same cases, but the Supreme Court 
upheld the orders. 

In addition to being sound in theory, this is a very realistic attitude 
on the part of the Courts. The amounts of money involved are so great 
in some of the cases that a high percentage would be appealed to the 
Courts as a matter of course if there were any chance that the Courts 
would undertake to act as a super-commission and usurp the admin- 
istrative functions of the Commission. 

The well-ascertained law is that Courts are without power to weigk 
the evidence introduced before the Commission, or pass upon the sound- 
ness of the Commission’s conclusions. The decisions upholding the fore- 
going principle are many and we shall only refer to a few of the leading 
eases. The only instances in which the Courts will review findings of 
fact by the Commission are where the Commission has acted arbitrarily 
or without evidence to support its conclusion, or has transcended its 
constitutional or statutory powers. (Standard Oil Co. (Indiana) v. 
United States, 283 U. S. 235; Interstate Commerce Commission v. Dela- 





89 Manufacturers’ Ry. Co. v. United States, 246 U. S. 457; New England Divisions 
Case, 261 U. S. 184. 
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ware, L. & W. Ry. Co., 220 U. S. 235; United States v. Louisville & N. R. 
Co., 235 U. S. 314; Procter & Gamble v. United States, 225 U. 8S. 282, 
pages 296 to 298). 


“It is not for the courts to weigh the evidence introduced 
before the Commission. And the soundness and reasoning by which 
the conclusions are reached, or the wisdom of the calculation which 
prescribes the rates, are matters which are left by Congress to the 
Commission as the administrative ‘tribunal appointed by law and 
informed by experience.’ Akron, C. & Y. Ry. Co. v. United States, 
22 Fed. (2d) 199.’’ (Interstate Commerce Acts Annotated, Vol. 4, 
page 3170). 

**Tn a suit to set aside an order of the Commission, where the 
evidence before the Commission was conflicting and ample to sus- 
tain the findings, they are conclusive. Louisville & N. R. Co. v. 
United States, 245 U. S. 463, 62 L. ed. 400, 38 Sup. Ct. Rep. 141, 
affirming 225 Fed. 571; United States v. Louisville & N. R. Co., 235 
U. S. 314, 59 L. ed. 245, 35 Sup. Ct. Rep. 113, reversing Lowisville 
& N. R. Co. v. United States, 197 Fed. 58. 

‘* Although the evidence would have warranted a different find- 
ing and the first report of the Commission was to the contrary, to 
annul the Commission’s order on this ground would be to substitute 
the judgment of a court for the judgment of the Commission upon 
a matter purely administrative, and this can not be done. Manufac- 
turers’ Ry. Co. v. United States, 246 U. S. 457, 62 L. ed. 831, 38 
Sup. Ct. Rep. 383.’’ (Interstate Commerce Acts Annotated, Vol. 4, 
page 3169). 


Its decisions, made the basis of administrative orders operating in 
futwro, are not to be disturbed by Courts except upon a showing that 
they are unsupported by evidence, were made without hearing, exceed 
constitutional limits, or for some reason amount to abuse of power. 
(Manufacturers’ Ry. Co. v. United States, 246 U. S. 457, 62 L. ed. 831, 
38 Sup. Ct. Rep. 383. Interstate Commerce Acts Annotated, Vol. 4, 
page 3168). 

In a recent case (December 6, 1943) a District Court set a Com- 
mission’s order aside. (J. C. C., et al v. Hoboken Manufacturers’ R. Co., 
64 Sup. Ct. 159). The Supreme Court said, reversing the District Court, 
that the Commission’s determination ‘‘is an administrative finding which, 
if supported by evidence is conclusive on the Courts.’’ 

In Mississippi Valley Barge Line Co. v. U. S., 292 U. S. 282, 286, 
the Supreme Court holds: 


‘*.. . The judicial function is exhausted when there is found to 
be a rational basis for the conclusions approved by the administra- 
tive body.”’ 


In I. C. C. v. Inland Waterways Corp., 319 U. 8. 671, 691, the Su- 
preme Court in reversing a District Court, holds: 


‘*Our function does not permit us either to prescribe or ap- 
prove rates, and our decision carries no implication of approval 
of any rates here involved. Nor are we at liberty to prescribe gen- 
eral attitudes the Commission must adopt towards the exercise of 
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discretion left to it rather than to courts. We decide only whether 
the Commission has acted within the power delegated to it by law. 
We are of opinion that it has and that the decision of the court 
below must be Reversed.’’ 


Some of the cardinal principles governing Court review are that the 
Court endeavors to determine whether the Commission had substantial 
evidence before it and had a rational basis for its conclusions.” 

Cases brought to enforce, enjoin, or set aside orders of the Com- 
mission® are governed by Title 28, Sections 41, 43, 44, 45, 45a, 46, 47, 
47a, and 48, of the United States Code. The subject is technical and 
the statutes and cases bearing upon the subject should be examined be- 
fore embarking upon any litigation. 

Briefly, if it is sought to enjoin and set aside an order of the Com- 
mission, a complaint is filed in the United States District Court having 
jurisdiction of the case, naming the United States as defendant. The 
Commission also may be named as a defendant, and, if not, it custom- 
arily intervenes. Any party or parties in interest to the proceeding 
before the Commission may appear in the court case of their own mo- 
tion and as of right. Under the statute, the District Court may, in ap- 
propriate circumstances, grant (1) a temporary stay or suspension for 
not more than 60 days,®* which may be continued until decision, or (2) 
an interlocutory injunction, or, finally (3) a permanent injunction. 
The order must be made by a special three-judge Court. 

An appeal may be taken direct to the Supreme Court, the time for 
appeal being 30 days from date of order granting or denying an inter- 
locutory injunction and 60 days in case of a final order. 

Interlocutory injunctions are sought more frequently than are tem- 
porary stays. To a considerable extent, in order to minimize expense 
and secure a decision from the Supreme Court as soon as possible, the 
parties are able to agree that the order on application for interlocutory 
injunction may be made the final order. 





90 In Mississippi Valley Barge Line Co. v. United States, 292 U. S. 282, 286, 
287, the Court said: 


“The settled rule is that the findings of the Commission may not be as- 
sailed upon appeal in the absence of the evidence upon which they were made. 
.. . The appellant did not free itself of this restriction by submitting addi- 
tional evidence in the form of affidavits by its officers. For all that we can 
know, the evidence received by the Commission overbore these affidavits or 
stripped them of significance.” 


91 Except suits to collect awards of reparation, which may be filed in the ap- 
propriate Federal or State Court, pursuant to the provisions of Section 16 of the 
Interstate Commerce Act. 

82 Upon a specific finding of “irreparable damage.” 

93 While appeals from orders granting or denying interlocutory injunctions are 
specifically authorized (U. S. C., Fitle 28, Section 47), it should be borne in mind 
that there is always the possibility in such an appeal that the decision of the 
Supreme Court may turn upon the question of whether or not the order of the 
District Court amounted to an abuse of discretion, rather than upon the merits of 
the case. Alabama v. United States, 279 U. S. 229. Therefore, it is preferable to 
appeal from a final order. 
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While these reviews of the Commission’s orders are statutory pro- 
ceedings, governed by the laws mentioned above the general principles 
of equity apply.** Thus, although there is no specific provision for it 
in the statute,® it has been held that, even where the statutory injunc- 
tion is denied, the District Court, the Supreme Court, or a Justice 
thereof, may issue a stay pending appeal.®* Indeed, in a proceeding of 
this sort, a Court has inherent power to stay proceedings and otherwise 
control disposition of cases on its docket with economy of time and ef- 
fort for itself, for counsel, and for litigants.®* 

A further puzzling question is the extent to which it is necessary to 
‘‘exhaust the administrative remedy’’ before seeking to appeal to the 
Courts.*® As this is a matter within the discretion of the Court,® it 
obviously is safer to apply for reconsideration by the full Commission 
before taking an appeal to the Courts. Under Section 17(9) of the 
Interstate Commerce Act, as amended by the Transportation Act of 
1940, it seems apparent that Congress intends to have the administra- 
tive remedy exhausted before bringing suit in a Court of the United 
States. 

The Commerce Act is ‘‘instinct with the recognition of a duty to 
give a hearing of such kind that the Courts will understand why a com- 
mission has acted as it has if their supervisory powers are afterwards 
invoked for enforcement or revision.’’!” 

Formal findings are necessary only in reparation cases.’®! Never- 
theless, the Commission must make the essential basic findings required 
to support its order.?®? 

The interest of a party seeking to set aside an order of the Com- 
mission must be substantial.1% 





94 Alabama v. United States, 279 U. S. 229, 230. 

95 There is provision in Section 47a for a stay order, with bond, which the Su- 
preme Court or a Justice thereof may issue to stay the "judgment or decree of the 
District Court pending appeal from an order under Section 44 of Title 28 in a pro- 
ceeding to enforce an order of the Commission (other than by collection of a pen- 
alty or by criminal punishment). 

96 Virginian Ry. v. United States, 272 U. S. 658, 668; Merchants Warehouse Co. 
v. United States, 283 U. S. 501. 

97 Landis v. North American Co., 299 U. S. 248. 

98 Prendergast v. New York Telephone Co., 262 U. S. 43; U. S. v. Abilene & 
— Co., 265 U. S. 274, 280; Smith v. Illinois Bell Telephone Co., 270 os mae 


99 U.S. v. Abilene & S. Ry. Co., 265 U. S., 274, 281, 282. 

100 Norwegian Nitrogen Prod. Co. v. United States, 288 U. S. 294, 319. 

101 Manufacturers’ Ry. Co. v. U. S., 246 U. S. 457, 487, 489. 

102 United States v. B. & _O. R. Co., 293 U. S. 454; Florida v. United 
States, 282 U.S. 194; Atchison, T. & S. F. Ry. Co. v. United States, 295 U. S. 193. 
In Beaumont, S. L. & W. Ry. v. U. S. 282 U. S. 74, 86, the Court said: 


. . Complete statements by the Commission showing the grounds upon 
which its determinations rest are quite as necessary as are opinions of lower 
courts setting forth the reasons on which they base their decisions in cases 
analogous to this.” 

103 Moffat Tunnel League v. United States, 289 U. S. 113; Sprunt & Son, Inc. 
v. United States, 281 U. S. 249; Pittsburgh & W. V. Ry. Co. v. United States; 281 
U. S. 479; Youngstown Sheet & Tube Co. v. United States, 295 U. S. 476, 479. 
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Reports and orders of the Commission in a case must be read to- 
gether to determine their meaning.’ 

There must be an order of the Commission before the Courts will as- 
sume jurisdiction.1 

The Commission’s discretion in matters within its jurisdiction can- 
not be controlled by writs of certiorari or mandamus. 

For a number of years, following Procter & Gamble Co. v. United 
States, 225 U. S. 282, the Supreme Court held that the Courts cannot 
review a negative order of the Commission, that is, an order neither 
commanding nor authorizing action. The doctrine was overturned in 
Rochester Telephone Corp. v. United States, 307 U. S. 125, and United 
States v. Maher, 307 U. S. 148. 

However, although the earlier cases were reversed, so far as they 
rested upon the negative order doctrine, the reversal is accompanied by 
a number of qualifications. The subject is analyzed in 53 Harvard Law 
Review 98 (November, 1939). 

An order of the Commission may be reviewed only in the manner 
prescribed by Congress, and is not subject to collateral attack.1®* 

The foregoing is an outline of points involved in the review of the 
Commission’s orders. It serves to emphasize, however, the fact that, in 
order to make a valid order, the Commission must have before it an ade- 
quate record made after a fair hearing. Substance rather than form 
governs, but essential rights of the parties must be protected. 

Since this chapter was written the United States Supreme Court, 
on May 29, 1944, rendered a very important decision, Interstate Com- 
merce Commission, et al v. Jersey City, et al. Aside from the reiter- 
ation of the principle of finality of the Commission’s decisions where 
there has been a fair hearing and there is a rational basis for the Com- 
mission’s conclusions, the Court upheld the discretion of the Commis- 
sion in denying a petition for further consideration, and also held that 
the Interstate Commerce Commission has responsibility for maintaining 
an adequate system of wartime transportation. It also held that the 
weight to be given to the Price Administrator’s contentions was for the 
Commission, and not for any Court to determine. ‘‘The scope of proper 
judicial review does not expand or contract, depending on what party 
invokes it.’” The Court referred to another recent case and said: ‘‘ Here, 





104 Arkansas R. R. Comm. v. Chicago, R. 1. & P. Ry. Co., 274 U. S. 597; Meeker 
v. Lehigh Valley R. Co., 236 U. S. 412, 428; American Exp. Co. v. South Dakota, 
ex rel, 244 U. S. 617, 627. 

105 United States v. Atlanta, B. & C. Ry. Co., 282 U.S. 522. 

106 Degge v. Hitchcock, 229 U. S. 162; I. C. C. v. Waste Merchants Assn., 260 
U. S. 32; United States v. Interstate Commerce Com., 294 U. S. 50; Donner Steel 
Co. v. Int. Com. Com., 8 F. (2d) 905, certiorari denied, 270 U. S. 650; United States 
v. Int. Com. Com., 51 Fed. (2d) 429. See note, pages 528 and 529, in J. C. C. Law and 
Procedure (C. A. Miller). In this connection, see Rule 81(b), Rules of Civil Pro- 
cedure for District Courts, abolishing writs of scire facias and mandamus, and the 
discussion of this matter in 3 Moore’s Federal Practice 3427. 

107 North Dakota v. Chicago & N. W. Ry. Co., 257 U.S. 485; Texas v. Int. Com. 
Comm., 258 U. S. 158; Lambert Run Coal Co. v. Baltimore & O. R. Co., 258 U. S. 
377; and Venner v. Michigan Central R. Co., 271 U. S. 127. 
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as there, we decline to invade the discretion of administrative tribunals 
to control their own rehearing procedure where the Congress has not 
given the Administrator standing superior to that of a litigant and has 
not divested the Commission of its ordinary discretions.’’ 
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Appendix A 
PRACTICE AND PROCEDURE BEFORE STATE COMMISSIONS 


The scope of this manual is confined to work before the Interstate 
Commerce Commission. However, a practitioner may be confronted 
with a case arising before a State Commission. Many of the states pub- 
lish pamphlets of state laws and rules of practice, but it is found that 
some ten or more do not, and the statutes are scattered through many 
volumes. Pending the location of the desired statutes or rules, a general 
outline of state procedure may prove of value to our practitioners. 

It is an American tradition that the states should act as a laboratory 
for experiment with regulative and social legislation. It is a good tra- 
dition. Some experiments when so tested have been abandoned. Others 
have proved good and in some form adopted nationally or by all of 
the states acting individually, for the purpose of uniformity. Applying 
the foregoing thoughts to the regulation of railroads, it may be a first 
impression that the rule worked backwards. That is to say, that the 
federal regulation of railroads set the pattern for the states. But this 
is not true. 

Historically, the State of Georgia led the way. In 1879, eight years 
before the Act to Regulate Commerce was passed in 1887, a law regulat- 
ing railroads was enacted in Georgia. Moreover, that state law em- 
braced the two principles that are outstanding in all railroad regulations, 
namely, that all rates of transportation shall be just and reasonable, 
and that they shall be free from unjust discrimination, with a special 
Commission created to enforce regulation strictly. However, it is fair 
to say that the process of regulation as it has developed in the federal 
statutes, and their thorough and conscientious administration and ex- 
pansion under the leadership of the Interstate Commerce Commission 
has been an inspiration and example to a majority of the states. In this 
very practical sense the American tradition hereinbefore referred to may 
be said to have been reversed. 

Many of the states have enacted individual principles of regula- 
tion, but there are certain outstanding rules of regulation that are quite 
uniformly present, and indeed without which a state may as well make 
no effort at regulation at all. From such basic principles as the re- 
moval of unreasonableness and unjust discrimination, the publication 
and adherence to lawful schedules, enforcement of orders after notice and 
hearing, the statutes of the separate states spread out in many different, 
individualistic and interesting directions. 

The most workmanlike treatment seems to be found in Massachu- 
setts and New York. A number of the states could well adopt the clear 
.and very brief provisions for Court review found in New York, in place 
of their laborious, lengthy and uncertain provisions. The New York 
law was the vital accomplishment of the administration of Chief Justice 





108 This chapter is taken from “Digest of State Statutes Regulating Railroads,” 
C. R. Hillyer, with consent of the publishers, The Traffic World. 
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Hughes, then Governor of New York. One state, Delaware, has no reg- 
ulation whatever. 


Rules of Practice in the States 


The states generally have given their administrative tribunals power 
to prescribe rules of practice. A study of these state rules justifies the 
broad statement that they generally conform to the rules of the Inter- 
state Commerce Commission. By following these rules in drafting a com- 
plaint and in subsequent procedure in the absence of a particular 
state’s rules one could not go far wrong. 

Administrative bodies should not be, and usually are not, technical . 
in procedure. Frequently a letter setting forth the grounds of complaint 
will be received by the State Commissions as a complaint. There must, 
of course, be a valid complaint of a specific violation of the state statute, 
such as an allegation of unreasonableness or unjust discrimination, nam- 
ing the particular rates, rules or practices. Answers must be filed by 
the railroads, due notice of hearing, and a full hearing to all interested 
parties must be accorded before an order can be valid. The tribunal is 
then authorized, to apply the statute and enter its order granting or de- 
nying relief. 

Many of the states provide that technicalities of procedure shall be 
disregarded, and will not prevent the granting of relief. The section 


of the Wisconsin law given below is representative of the states as a 
whole: 


**(5) Technicalities Disregarded. A substantial compliance 
with the requirements of the statutes shall be sufficient to give ef- 
fect to all rules, orders, acts and regulations of the commission and 
they shall not be declared inoperative, illegal or void for any omis- 
sion of a technical nature in respect thereto.’’ (Sec. 195.03) 


While the Wisconsin rule is representative, there are here and there 
exceptions. Two or three states provide that a mere letter to the Com- 
mission is suffiicient to start a case. Two or three other states provide 
that the Commission is a Court and must proceed under the rules of 
Court. However, it is important to note that the legal effect of a State 


Commission’s order and its enforcement varies considerably in the dif- 
ferent states. 


Uniformity in State Regulation 


A review of the state statutes regulating railroads leads to the 
thought that the states might well consider a uniform law on the 
subject. Railroad regulation is in its essence one definite subject. Each 
state code starts out with the same end in view. While there may be 
some justification for special treatment of a certain subject in a par- 
ticular state due to local conditions of production or geography, there 
is no valid reason why a uniform law could not be enacted. 

There have been twelve or more subjects covered by uniform laws in 
the states. There is a uniform law on Bills of Lading, Motor Vehicle 
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Theft Act, Uniform Partnership Act, Uniform Stock Transfer Act, Uni- 
form Warehouse Receipts Act, and a number of other subjects. 

The State of Tennessee has already broken ground on this subject 
of uniformity as will be shown by a reference to Section 5442 of the 
‘Tennessee Code. The Tennessee Commission is there authorized to con- 
fer with other Commissions and also with the Interstate Commerce Com- 
mission for the purpose of securing uniform control of transportation 
throughout the country. There is every reason why there should be a 
standardization of the several state laws affecting common carrier trans- 


portation. Our Association might well assume the leadership of such an 
undertaking. 
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Appendix B 


In the words of the late Commissioner Eastman: ‘‘In twenty-five 
years, a man ought to have learned something, so I thought over what I 
had learned about the Interstate Commerce Commission, and this is the 
only part of this speech that I have put in writing. This is a sort of 
a twelve point-primer. This is not all I know, but it is twelve points.’’ 


TWELVE POINT PRIMER OF COMMISSIONER EASTMAN 


(1) With the country as big and complex as it is, administrative 
tribunals like the Interstate Commerce Commission are necessities. 
Probably we shall have more rather than less. To be successful, they 
must be masters of their own souls, and known to be such. It is the 
duty of the President to determine their personnel through the power 
of appointment, and it is the duty of Congress to determine by statute 
the policies which’ they are to administer; but in the administration of 
those policies these tribunals must not be under the domination or in- 
fluence of either the President or Congress or of anything else than 
their own independent judgment of the facts and the law. They must 
also be in position and ready to give free and untrammeled advice to 
both the President and Congress at any time upon request. Political 
domination will ruin such a tribunal. I have seen this happen many 
times, particularly in the States. 

(2) The courts were at one time much too prone to substitute their 
own judgment on the facts for the judgment of administrative tribunals. 
They are now in danger of going too far in the other direction. The 
principle that it is an error of law to render a decision not supported by 
substantial evidence is a salutary principle. The courts should enforce 
it. 

(3) An administrative tribunal has a broader responsibility than 
a court. It is more than a tribunal for the settlement of controversies. 
The word ‘‘administrative’’ means something. The policies of the law 
must be carried out. If in any proceeding the pertinent facts are not 
fully presented by the parties, it is the duty of the tribunal to see to 
it, as best it can, that they are developed of record. A complainant 
without resources to command adequate professional help should be 
given such protection. The tribunal should also be ready to institute 
proceedings on its own motion, whenever constructive enforcement of 
the law so requires. 

(4) There is no safe substitute in, the procedure of the tribunal for 
full hearing and argument of the issues, when they are in controversy, 
although the hearing need not always be oral. This takes time, but it 
is time well spent. 





1 This primer is a part of the address made by Mr. Eastman at the dinner ten- 
dered him by our Association in recognition of his service of twenty-five years on 
the Commission. 
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(5) The decisions of the tribunal should present succinctly the 
pertinent facts, as they are found to be, and the conclusions reached, 
but also state clearly the reasons for the conclusions. 

(6) The statutes which the tribunal administers, should be well, 
simply, and carefully framed, but the personnel which does the admin- 
istering is more important than the wording of the statute. Good men 
can produce better results with a poor law than poor men can produce 
with a good law. 

(7) It is not necessary for the members of the tribunal to be tech- 
nical experts on the subject-matter of their administration. As a mat- 
ter of fact, you could not find a man who is a technical expert on any 
large part of the matters upon which the Interstate Commerce Com- 
mission finds it necessary to pass. The important qualifications are 
ability to grasp and comprehend facts quickly, and to consider them in 
their relation to the law logically and with an open mind. Zealots, 
evangelists, and crusaders have their value before an administrative 
tribunal, but not on it. Other important qualifications are patience, 
courtesy, and a desire to be helpful to the extent that the law permits. 

(8) Moral courage is, of course, a prime qualification, but there 
are often misapprehensions as to when it is shown. The thing that 
takes courage is to make a decision or take a position which may react 
seriously in some way upon the one who makes or takes it. It requires 
no courage to incur disapproval, unless those who disapprove have the 
desire and power to cause such a result. Power is not a permanent but 
a shifting thing. I can well remember the time when it was a dangerous 
thing to incur the displeasure of bankers, but there has been no danger 
in this since 1932. It became a greater danger to incur the displeasure 
of farm or labor organizations. There is nothing more important than 
to curb abuse of power, wherever it may reside, and power is always 
subject to abuse. 

(9) Selection of the members of an administrative tribunal from 
different parts of the country has its advantages, but they turn to dis- 
advantages, if the members regard themselves as special pleaders for 
their respective sections. 

(10) Sitting in dignity and looking down on the-suppliants from 
the elevation of a judicial bench has its dangers. A reversal of the pos- 
ition now and then is good for the soul. It has for many years been my 
good fortune to appear rather frequently before legislative or congres- 
sional committees. They are a better safeguard against inflation than 
the O. P. A. : 

(11) In any large administrative tribunal, like the Interstate Com- 
merce Commission, a vast amount of the real work must necessarily 
be done by the staff. It is a difficult problem to give the individual 
members of the staff proper recognition for work well done—recognition 
on the outside as well as the inside. It is very important that this 
problem be solved, but I am frank to say that its full solution has not 
yet been reached. 

(12) One of the great dangers in public regulation, by administra- 
tive tribunals of business concerns is the resulting division of responsi- 
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bility, as between the managements and the regulators, for the successful 
functioning of these concerns. For example, there was a tendency at 
one time, and it may still exist, on the part of those financially inter- 
ested in the railroads to think of the financial success of those prop- 
erties solely in terms of rates and wages and the treatment of rates and 
wages by public authorities. Sight was lost of the essentiality of con- 
stant, unremitting enterprise and initiative in management. The im- 
portance of sound public regulation cannot be minimized, but it must 
not be magnified to the exclusion of those factors in financial success 
upon which ordinary private business must rely. 
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PAMPHLET COPIES—MANUAL OF PRACTICE AND PROCEDURE 
BEFORE THE INTERSTATE COMMERCE COMMISSION 


Copies of the above will be available in pamphlet form about 
Tanne 15th, 1945, at 75c¢ apiece. 




















Commission Makes Public Its Fifty-Eighth 
Annual Report To Congress 


On January 9, 1945, the Interstate Commerce Commission made 
public its fifty-eighth annual report to the Congress. The report 
covers the period from November 1, 1943, to October 31, 1944. Some 
of the more interesting portions of the report, (which including ap- 
pendices, is 150 pages long), are indicated below. 


Transportation Under War Conditions 


The report contains an interesting summary of transportation under 
war conditions and commends the carriers for their performance. The 
Commission said : 

During the fiscal year just closed the war continued to exercise a 
dominating influence on the transportation situation. In our annual 
report for last year, attention was directed to the rather remarkable - 
performance of the transportation system in carrying the war load. As 
was there indicated, not all the credit for the effective handling of the 
large traffic volume following Pearl Harbor was assignable to the trans- 
portation agencies. No such performance records could have been at- 
tained by the carriers without extensive and close cooperation of ship- 
pers, State and local governments, and various Federal Government 
agencies. That this cooperation was continued in an equal or greater 
degree is more or less implicit in the further successful handling of the 
war transport burden of the past year. It is true that in terms of 
equipment both the railways and the water carriers were slightly better 
off by the end of the calendar year 1943, and that there was a notable 
increase in pipe-line facilities long before the end of the past fiscal year. 
On the other hand, all indications point to the conclusion that the sit- 
uation with regard to motor-transport facilities has not improved and 
probably has worsened. 

Referring to railways, the Commission set forth figures showing 
that the equipment situation, which had improved only slightly in the 
calendar year 1942 over 1941 continued ‘‘tight’’ throughout the calendar 
year 1943, and the increases of equipment units recorded were compara- 
tively small. 

Contrasting the increase in equipment facilities on the one hand, 
and railway performance, on the other, the Commission said: 

The relatively slight increases in the equipment facilities of the 
railways in the calendar year 1943 were greatly exceeded by the rela- 
tive improvement in railway performance. Tons of freight originated 
increased by nearly 4 percent in 1943 over 1942, and the number of 
passengers carried increased by more than 32 percent. Revenue ton- 
miles rose by nearly 14 percent and total passenger-miles by over 63 
percent. The average freight-car load increased by 5.38 percent, the 
average number of passengers per car by 40.91, and per train by 50.4 
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percent. Still further improvement was recorded in the first half of 
the calendar year 1944. * * * * * All of the most common measurements 
of performance, except freight-car load, rose from 2 to as high as 18 
percent over the corresponding months of 1943. The average load per 
freight car, however, declined by not quite 1.8 percent. 

With respect to motor carriers, the Commission stated : 

There is some difference of opinion with regard to the equipment 
situation in the motor-carrier industry. There have been shortages 
of new trucks, parts, and particularly tires. The heavy tire situation 
continues to be serious. It is rather generally understood that a con- 
siderable number of motortrucks have been laid up, although no definite 
figures are available. A decline in trucking facilities is indicated by 
the decrease in vehicle-miles for the class I motor carriers of property 
(those reporting gross operating revenue above $100,000 per annum). 
Truck-miles and tractor-miles of carriers that reported to this Commis- 
sion declined a little over 1 percent in 1943 under 1942 for common- 
carrier traffic, and in the first half of 1944 showed a decrease of 3.8 per- 
cent under the first half of 1943. For contract-carrier traffic, the de- 
creases in the calendar year 1943 and the first half of 1944 were 13.1 
and 3 percent, respectively, under the figures for the corresponding 
earlier periods. Despite these declines in vehicle-miles, the total com- 
mon-earrier tons carried showed increases of 14.2 percent in 1943 over 
1942 and 2.6 percent in the first half of 1944 over the first half of 1943. 
Contract-carrier tonnage fell off nearly 5 percent in the calendar year 
1943, but increased somewhat in the first half of 1944 over the corre- 
sponding half of 1943. For contract-carrier and common-carrier traffic 
combined, the tonnage in the first half of 1944 increased 2.6 percent de- 
spite a decline in vehicle-miles of 3.7 percent in the first half of the year. 

As to scrappage of passenger cars, the Commission continued : 

Estimates by the Office of Defense Transportation indicate an 
estimated scrappage of 1,000,000 passenger cars in 1942, 1.25 million in 
1943, and 1.5 million in 1944. The decline in the number of passenger 
automobiles, as well as rationing and tire shortages, has tended to swell 
the volume of motorbus as well as rail-passenger traffic. From 1942 
to 1943, the number of intercity revenue passengers carried by identical 
class I intercity motor common carriers of passengers rose from, roughly, 
350 to 515 million, or over 47 percent. Figures for the number of reve- 
nue passengers carried on intercity schedules by class I intercity motor 
common carriers of passengers showed an increase of over 7 percent in 
the first quarter of 1944 as compared with 1943. 

As to ptpelines, the Commission said: 

As compared with other transport agencies, the pipe lines have 
shown by far the most striking increases in facilities. The ‘‘Big Inch”’ 
pipe line constructed by the Federal Government and having an annual 
average capacity of 300,000 barrels per day commenced through oper- 
ations to the east coast in August 1943, although it had begun moving 
oil as far as Norris City in the early part of that year. The ‘‘Little 
Inch,’’ averaging a daily capacity of roughly 180,000 barrels, went into 
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full operation in March 1944. These two lines and others recently con- 
structed have increased the daily pipeline capacity for transportation 
into the east coast area by approximately 650,000 barrels as compared 
with the pre-war period. 

The movement of petroleum and petroleum products into Petroleum 
Administration for War District 1 rose from 15.5 million barrels in the 
first quarter of 1943 to 40 million in the fourth quarter and to 61 mil- 
lion in the second quarter of 1944. In the last half of 1943 and the 
first half of 1944, there was also a considerable improvement in tanker 
service into District 1. In each of the first two quarters of 1944 the 
movement of petroleum and petroleum products into this area by tanker 
was more than double that of the corresponding quarter of 1943. These 
two developments have combined to ease the pressure on petroleum tank 
ears. Rail movements of petroleum and petroleum products into Pe- 
troleum Administration for War District 1 have consequently fallen 
from nearly 162 million barrels in the first half of 1943 to a little over 
131 million barrels in the first half of 1944, a decrease of 19 percent. 

Referring to water carriers, the Commission said : 

As a result of Government action in requisitioning lake vessels for 
the Atlantic coast service, there was a rather sharp decline in both the 
number of registered vessels and gross registered tonnage on the Great 
Lakes in 1942. In 1943, new construction of lake vessels and the return 
to lake service of some of those requisitioned in the preceding year in- 
ereased both the total number of vessels and the gross registered ton- 
nage as compared with 1942. On the inland waterways, the number of 
vessels declined from 1942 to 1943, but there was some increase in the 
registered tonnage. For the inland waterways and Great Lakes com- 
bined, there was a decline of 62 vessels but an increase of nearly 200,000 
in the gross registered tonnage as compared with 1942. 

Although the total carrying capacity of vessels on the Lakes and 
inland waterways, therefore, increased somewhat in 1943 as compared 
with 1942, these transport agencies failed to show an increase in trans- 
portation performance between the 2 years. Both tons originated and 
total ton-miles declined on the Great Lakes and on the inland water- 
ways. The total combined decrease in originations was 6.71 percent 
and in ton-miles 4.65 percent. 


Rate Bureaus and Conferences 


One of the most interesting portions of the report is with respect 
to carrier rate bureaus and conferences. The Commission’s statement 
concerning these is quoted in full: 

On March 6, 1943, the Director of the Office of Defense Transporta- 
tion, for himself and the War Department and Navy Department, re- 
quested the Chairman of the War Production Board to issue the cer- 
tificate provided by. section 12 of Public Law No. 603, Seventy-seventh 
Congress (56 Stat. 357). Such a certificate was issued by the Chairman 
of the Board, directed to the Attorney General, dated March 20, 1943, 
in terms as follows: 
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CERTIFICATE No. 44 
To THE ATTORNEY GENERAL: 


Pursuant to the provisions of section 12 of Public Law No. 603, 
Seventy-seventh Congress (56 Stat. 357) I hereby approve joint action 
by common carriers or freight forwarders, or their respective represen- 
tatives, through rate bureaus, rate conferences, or other similar carrier 
or forwarder organizations, in the initiation and establishment of com- 
mon carrier and freight forwarder rates, fares, and charges, and carrier 
and forwarder regulations and practices pertaining thereto; Provided, 
That such action is taken subject to and in compliance with certain reg- 
ulations for rate conferences formulated by the Interstate Commerce 
Commission a copy of which is hereunto annexed, and made a part here- 
of; and after consultation with you, I hereby find and so certify to you 
that the doing of any act or thing, or the omission to do any act or thing, 
by any person in compliance with my approval herein expressed, is 
requisite to the prosecution of the war. 


The regulations, as revised and promulgated by this Commission, 
are as follows: 


Rule 1.—Definitions as used in these rules: 

(a) The term ‘‘rate conference’? means any two or more common 
carriers or eny two or more freight forwarders who consult together, 
either directly or by employees or representatives, for the purpose of con- 
sidering or agreeing upon rates to be charged by them, or of providing 
for the publication of tariffs containing such rates. 

(b) The term ‘‘publishing agent’’ means a person or corporation 
controlled directly or indirectly by a rate conference which publishes 
and files freight or passenger tariffs. 

(c) The term ‘‘rates’’ includes fares, charges, and classifications, 
and all rules, regulations, and practices affecting the charges made for 
the transportation of freight or passengers and services incidental to 
such transportation. 

(d) The term ‘‘earrier’’ means a common carrier or a freight for- 
warder. — 

Rule 2.—Any carrier performing service of the type and within the 
territorial and organizational scope of a rate conference’s rate activities 
shall be eligible for membership in such rate conference upon application 
and upon payment of charges applicable to other members of the same 
class. When a rate conference consists of two or more rate conferences 
or their representatives, eligibility for membership in any of the rate 
conferences shall be considered compliance with this rule. 

Rule 3.—On or before April 15, 1943, each rate conference shall 
register with the Interstate Commerce Commission and shall file with the 
Commission a copy of its bylaws, the names and addresses of its officers 
and of the members of rate and other committees (except special or 
subcommittees created for temporary functioning), the rules of pro- 
cedure followed by it, a copy of any agreement or other document which 
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in any way provides for, governs, or affects such procedure, and sched- 
ules of its charges to members or, where expenses are divided among the 
members, statements showing how the expenses are divided and, if a 
corporation, a copy of its articles of incorporation. A copy of each 
change in any of the above shall be filed within 30 days of the effective 
date of the change. 

Rule 4—A publishing agent, upon request of any member of the 
rate conference for which the publishing agent publishes rates and upon 
payment of the charges, if any, applicable to carriers of that class, shall 
include the member as a participating carrier in its agency tariffs and 
publish rates therein for the individual or joint account of such mem- 
ber, except that this shall not require the publishing agent to publish 
joint rates for the account of carriers who indicate their nonconcur- 
rence therein. 

Rule 5.—Each member of a rate conference may propose to such 
conference the initiation of or change in rates to be published in the 
tariffs of the publishing agent for application over the proponent’s line 
or over the lines of other members of the conference performing the 
service for which the rates are proposed. 

Rule 6.—No rule or practice of a rate conference shall prohibit any 
member from publishing or having published for his account any rate 
or rule after ninety days from the date the rate was proposed by him, 
except that, in the case of a joint rate, the publishing agent shall not 
publish the rate for application over the line of any carrier who does 
not join in the request for its publication. 

Rule 7.—Membership in a rate conference shall not preclude a car- 
rier, after rejection of the proposal or after 90 days from the date of 
the proposal, from filing individual tariffs or from participating in tariffs 
published by other carriers or other rate conferences. Upon the filing of 
such individual tariffs or upon participation in tariffs published by other 
carriers or other rate conferences, the rate conference or conferences in 
whose tariffs the earlier rates were published shall immediately provide 
for the removal of any conflicting or duplicating rates in its or their 
tariffs. 

Rule 8.—No boycott or other means of coercion or intimidation shall 
be employed by a rate conference, directly or indirectly, to restrain a 
carrier, either a member or a nonmember, from taking independent ac- 
tion, consistent with these rules, to establish rates other than those ap- 
proved by a rate conference. 

Rule 9.—Each rate conference shall maintain accounts, records, and 
memoranda showing its assets, liabilities, income, and expenses; and 
shall maintain a file for each rate proposal which shall contain the rate 
proposal, all protests and memoranda submitted respecting the proposed 
rates, and minutes of any oral hearing which may be held. The ac- 
counts, records, memoranda, files, and all correspondence of a rate con- 
ference shall be open to inspection by duly authorized representatives of 
the Interstate Commerce Commission. 

Rule 10.—These rules are subject to modification, change, and ad- 
dition as the need therefor may be shown. 
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A large number of filings were made on or before April 15, 1943, as 
provided in rule 3, supra, and copies of numerous subsequent changes 
in the documents so filed have been received by the Commission. These 
documents are docketed and preserved as public records, open to inspec- 
tion, at our offices. , 

There have been two important developments this year which are 
of significance in connection with the application of the Sherman Anti- 
trust Act to transportation agencies—a subject widely discussed in 
the past 2 or 3 years. The first of these was the acquittal by a jury 
in the United States District Court at Denver, Colo., April 6, 1944, of 
the Middlewest Motor Freight Bureau of Kansas City Mo., and a num- 
ber of other similar organizations as well as motor carriers and individ- 
uals, who had been indicted for conspiracy to violate the anti-trust 
statutes. The second was the filing of a complaint in the United States 
District Court at Lincoln, Nebr., by the Department of Justice, charg- 
ing violations of sections 1 and 2 of the Sherman Act by the Association 
of American Railroads and certain railroad companies and individuals. 
It is prayed in this complaint, which has not as yet come to trial, that 
the Association of American Railroads and the Western Association of 
Railway Executives be dissolved. 

The indictment above referred to was based in part at least on 
information which had come to our official knowledge and was referred 
by us to the Department of Justice. The outcome of the trial at Denver, 
however, suggests doubt as to the practical value of the Sherman Act 
in preventing reprehensible practices through joint action by carriers 
and their organizations. Rather it appears that a more effective ad- 
ministrative remedy could be devised by an amendment to the Interstate 
Commerce Act. 

At the time of the indictment in Denver, the Department of Justice 
announced that the action made ‘‘no attack upon the conference method 
of rate-making but merely attacks the practices of certain rate bureaus 
in refusing to permit members independently to initiate and maintain 
rates on the transportation of freight by motor carriers in the fourteen- 
State area served by the defendant carriers and bureaus.’’ Concerning 
the purpose of the complaint filed at Lincoln, the Department said : 


The complaint filed today charges that a combination of private fi- 
nancial, industrial, and railroad interests have acted collusively to main- 
tain non-competitive rates for transportation and to prevent and retard 
improvements in the services and facilities of railroads for the western 
part of the United States. It also charges that the defendants have re- 
tarded and suppressed the development and growth of the motor ecar- 
riers and other forms of transportation competitive with the railroads 
in the western area. 


Until about 5 years ago, the view was rather generally held that 
for all wrongs for which the parties are afforded a remedy by terms 
of the Interstate Commerce Act, to that extent the Interstate Com- 
merce Act supersedes the antitrust laws. 
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While such a view perhaps requires qualification in the light of 
more recent court decisions, it is supported to some extent by the evi- 
dent disposition on the part of Congress to negative the application of 
the antitrust laws to certain transactions of carriers subjected to regu- 
lation under the Interstate Commerce Act, section 5 (11) of which af- 
fords an example. Also it is significant that the statement of National 
Transportation Policy added to that act in 1940 contains the following: 


* * * to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, un- 
due preferences or advantages, or unfair or destructive competitive 
practices; * * * 


In our opinion, there is danger that undue breadth in interpreting 
and applying the Sherman Act would interfere with carrying out the 
stated policy against ‘‘unfair or destructive competitive practices.’’ 
We believe therefore that there is just as much present need for legis- 
lation to prevent any such outcome and to clarify the rights and duties 
of carriers subject to the Interstate Commerce Act as there was at the 
time of the first session of the 78th Congress, when two bills which would 
have that effect were introduced: S. 942, by Senator Wheeler, ‘‘To 
amend the Interstate Commerce Act to provide for agreements between 
common carriers by railroad, between common carriers by pipe line, 
between common carriers by motor vehicle, between common carriers by 
water, and between freight forwarders, for the making and filing of 
rates, fares, charges or classifications for transportation of passengers 
and property, and for other purposes ;’’ and H. R. 2720, by Congressman 
Bulwinkle, ‘‘To amend section 1 (4) of the Interstate Commerce Act, to 
permit joint action by common carriers subject to part I, II, III, or IV, 
respectively, in connection with procedures related to the establishment 
of rates and the taking of other action.’’ 

Although neither of these bills in our opinion, dealt adequately with 
the problem, we were entirely in sympathy with their broad objective. 


Shares of Investors and Employees in Railroad Earnings 


The Commission said: 

The large volume of traffic has meant a full utilization of the rail- 
road plant and equipment, and as a consequence it has been possible to 
absorb increases in wage rates and material prices, pay high taxes, and 
to have left substantial net earnings. From the following condensed in- 
come account, it appears that the class I line-haul railways in the fiscal 
year 1944 collected revenues and other income amounting to $9,553,- 
000,000, out of which they paid for operating expenses, other than wages 
and salaries, but including operating rents and taxes, the sum of $4,621,- 
000,000, leaving $4,932,000,000 for employees and investors. The shares 
of these two groups were $3,525,000,000 and $1,407,000,000, or 71.5 
percent and 28.5 percent, respectively. The 71.5 percent represents 
sharp advance over the 62.4 percent for the calendar year 1942, and 
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exceeds the 68.5 percent for the year 1940. Owing to increases in wage 
rates, there has been a more rapid increase in the pay roll than in the 
investors’ share, i. e., income available for fixed charges, dividends, and 
surplus, which in the 5-year period was at a peak in 1942. Included in 
taxes is the amount of the pay-roll taxes which logically are an addition 
to wages. In 1943, this was $211,303,000 and in the fiscal year 1944, 
$228,726,000. 


Reduction of Railway Funded Debt and Fixed Interest Charges 


The Commission said : 

In 1943, class I line-haul railways and their lessors, excluding com- 
panies in receivership and trusteeship, reduced their long-term debt 
from $9,471,283,194 to $9,051,332,168, a decrease of $419,951,026, or 
4.43 percent. For line-haul railways alone, the reduction was $404,415,- 
156, or 5.28 percent, and for lessors $15,535,870, or 0.86 percent. Dur- 
ing the same period fixed-interest charges of solvent class I line-haul 
railways and of their lessors were $19,150,053, or 5.39 percent, less 
than for the preceding year. Annual reports for the line-haul railways 
whose reduction of long-term debt is reflected in the comparison show 
72 with decreases ranging from 0.01 percent to 82.37 percent, 11 with no 
changes, 10 with increases, and 8 with no long-term debt. 


During the current year, a number of railways have taken advantage 
of call provisions in indentures to effect a reduction of their fixed-in- 
terest charges through the issue of securities bearing lower interest rates, 
or in both their funded debt and fixed-interest charges through the 
issue of such securities and the use of cash in their treasury. From 
October 1, 1943, to October 31, 1944, we authorized the nominal issue of 
$1,948,300, the conditional issue of $209,337,000, and the actual issue of 
$778,158,905 bonds. Sinking funds were required or voluntarily pro- 
vided for $635,947,905 of the actual issues. Of the bonds actually issued, 
$752,874,905 have provisions for their redemption prior to maturity. 
The actual issues include $78,200,000 of serial bonds or notes which 
mature annually in from 1 to 29 installments. The issue of bonds with 
sinking fund and call provisions, and the issue of serial bonds, put the 
railways in position to continue the gradual reduction of their debt. In 
addition, these refunding operations have effected an immediate reduc- 
tion of $92,852,990 in annual interest charges. The amount of this re- 
duction will increase as the serial bonds are retired. 

As of October 31, 1944, we had approved plans of reorganization 
for 29 railroads which have required or will require the reduction of 
their long-term debt from $3,175,609,000 to $1,749,573,800, much of the 
latter being in the form of income bonds involving no fixed charges 
against income. Of these plans, 23, involving a reduction of long-term 
debt from $2,048,529,000 to $1,119,568,000 have been approved by the 
district courts having jurisdiction in the proceedings. 
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Competitive Bidding in The Sale of Railroad Securities 


The Commission referred with approval to its requirements as to 
competitive bidding and said: 

From July 1 to October 31, 1944, both inclusive, securities in the 
principal amount of $240,429,000 in addition to $62,135,866 of equip- 
ment obligations, and $115,000,000 of terminal company bonds were sold 
at competitive bidding pursuant to our requirement. 


The market has been favorable for the sale of bonds of the type sold 
at competitive bidding. The results appear to have been satisfactory. 
In some instances there has been considerable spread between the price 
paid by the successful bidder and the price offered by) the next highest 
bidder, indicating substantial savings to the issuing company. For ex- 
ample, the proceeds received by the Great Northern for its three issues 
exceeded by $1,410,050 the amount which it would have received had it 
accepted the next highest bid. A comparison with yields of comparable 
bonds and consideration of the normal spreads resulting from privately 
negotiated sales leads us to believe that better prices for the bonds have 
resulted from their sale at competitive bidding. 


Class Rate and Classification Investigations 


Because of much discussion concerning these cases, the following 
statement by the Commission is interesting : 

These proceedings have been described in preceding annual reports. 
In December 1943, a report proposed by the examiners in the classifica- 
tion proceeding, containing statements of the facts they believed essen- 
tial and their recommended conclusions and findings, was served upon 
the parties. Exceptions were filed thereto in February 1944 by the 
parties, and some replies to them were made. Nb proposed report was 
served in the class-rate proceeding. 

As the issues are interrelated, we heard oral argument in both pro- 
ceedings together in June 1944. Because of the far-reaching import- 
ance of the matters in issue, and our wish to obtain all the light possible 
on the difficult and complicated questions presented, and in order to af- 
ford all parties the fullest opportunity to make their arguments, we 
devoted 9 days to hearing oral argument. A cooperating committee of 
three commissioners, members of a regulatory commission of a State in 
each freight-classification territory, sat with us at the argument, as it 
did throughout the several protracted hearings. Our reports in both 
proceedings are in course of preparation. 


Admissions to Practice—Deterrent Effect of Admission Fees 


With respect to admissions to practice, the Commission said: 

During the year ended October 15, 1944, which included the fif- 
teenth anniversary of the establishment of our register of practitioners, 
330 applicants were admitted to practice, fewer than in any previous 
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year. Of this total 298, or 90.3 percent, were lawyers, who were ad- 
mitted upon application supported by a showing of adequate qualifi- 
cation, and 32, or 9.7 percent, were nonlawyers, who were admitted as 
the result of an examination held in the spring of 1944. 


While the decline in the total number of admissions since 1938, ac- 
celerated after our entry into the war, the sharp drop of the last 2 years 
is probably due largely to the requirement of our new General Rules of 
Practice, that applications filed after September 15, 1942, be accom- 
panied by a fee of $10. The current rate of admissions is less than one- 
fourth of that for 1938, and the proportion of non-lawyers is less than 
it was for that year. 


Work of Bureaus 


The Commission reviews in-some detail the work of its various bu- 
reaus. This review indicates the tremendous importance and varied 
character of the duties imposed on the Commission and its remarkable 
accomplishments in the performance of these duties. 


Legislative Recommendations 


In submitting its recommendations for legislation the Commission 
said: 

1. We recommend that sections 1 (22), 5 (13), and 20a (1) be 
amended so as to make these and related paragraphs inapplicable to 
street. suburban, and interurban electric railways except those which 
are operated as parts of general steam railroad systems of transporta- 
tion or are engaged in the general transportation of freight and inter- 
change standard steam railroad freight equipment with steam rail- 
roads for transportation in interstate or foreign commerce to or from 
points on their lines. We further recommend that sections 1 (22) and 
5 (2) (a) be amended so as to make them inapplicable to acquisition or 
operation of spur, industrial, team, switching, or side tracks and of the 
excepted electric railways. 

2. We recommend that section 5 (2) (b) be amended by removing 
therefrom the requirement that ‘‘a public hearing shall be held in all 
eases where carriers by railroad are involved.’’ 

3. We recommend that sections 20 and 20a be amended so as to make 
them applicable to nonearrier subsidiaries of railroad carriers, at least 
with respect to their accounting and the issuance of securities, and that 
restrictions be imposed on the expenditure of carrier funds, the incur- 
ring of obligations, or the acquiring of property by a carrier or its sub- 
sidiaries, except for the operation or legitimate improvement or develop- 
ment of its property. 

4. We recommend that the various provisions of the act, authoriz- 
ing the Commission to require reports from carriers, and others and to 
inspect and copy accounts, books, records, et cetera (sections 20, 220, 
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313, and 412), be amended so as to be applicable to associations or or- 
ganizations maintained by or in the interest of any group of carriers 
or freight forwarders subject to the act. 

5. We recommend that section 222 be amended by adding a new 
paragraph which would provide a remedy by forfeiture for failure of 
motor carriers, brokers, et cetera, to keep records in accordance with 
regulations prescribed under part II of the Interstate Commerce Act 
or failure to file reports prescribed thereunder. A remedy by forfeiture 
is provided for violation of various provisions of part I of the act, 
section 20 (7) for example, and for various reasons a forfeiture suit 
would be preferable to a prosecution upon the filing of information, 
which now is necessary in cases of derelictions such as those before 
mentioned. 

6. We recommend that section 411 (c), making it unlawful for a 
director, officer, employee, or agent of any common carrier subject to 
the Interstate Commerce Act or of any person controlling, controlled 
by, or under common control with such a common carrier, in his or their 
own personal pecuniary interest, to own, lease, control, or hold stock 
in, any freight forwarder, directly or indirectly, be amended so as to 
permit such ownership, lease, control, or holding upon authorization by 
order of the Commission upon due showing that neither public nor 
private interests will be adversely affected thereby. 

7. We recommend that section 411 be amended to provide for the 
regulation of consolidations and leasing of freight forwarders. 

8. We recommend that a new section be added to each of parts II, 
III, and IV which would specify the period within which actions at law 
by common carriers by motor vehicle, common carriers by water, and 
freight forwarders for recovery of their charges or any part thereof 
and actions against such transportation agencies for recovery of over- 
charges shall be brought, similar in effect to the provisions of section 
16(3). 

9. We recommend that the Federal statutes commonly known as the 
Transportation of Explosives Act (U. S. Code, title 18, sec. 382-386) 
be completely rewritten in the light of important developments relat- 
ing to this subject which have occurred in the 23 years since the last 
revision of these statutes. 

10. We recommend that Congress amend the Standard Time Act 
so as fully to occupy the legislative field respecting standards of time 
to be observed throughout the Nation. 

11. We recommend the enactment of S. 1473, passed by the Senate 
June 22, 1944, which would have the effect of making certain changes in 
the Interstate Commerce Act recommended in our last annual report. 

12. We recommend the enactment of H. R. 4184, passed by the 
House of Representatives May 23, 1944, which would have the effect of 
completely abolishing land-grant railroad rates. 

13. We recommend the enactment of H. R. 4993, introduced by Con- 
gressman Sumners, ‘‘To amend Public, Numbered 507, Seventy-seventh 
Congress, second session, an Act to further expedite the prosecution of 
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the war, approved March 27, 1942, known as the Second War Powers 
Act, 1942,’’ which would have the effect of continuing the life of Title 
I of that Act, giving us certain emergency powers with respect to motor 
carriers and water carriers. 

14. We recommend that the Interstate Commerce Act be amended 
so as to provide adequate regulation of two or more common carriers 
or freight forwarders subject to the act, when they agree upon and act 
jointly through a bureau, conference, or association in establishing rates, 
fares, charges, et cetera, subject to the provisions of the act. 

Buckram bound copies of the Commission’s Annual Report may 
be obtained from the Superintendent of Documents, Government Print- 
ing Office, Washington, D. C. 








Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Lieut. George H. Aldizer, Jr., Attorney-at-Law, (June JouRNAL) 
formerly of Harrisonburg, Virginia, has been promoted to Lieutenant 
Commander. His present assignment is officer in charge of contract 
termination section of the Bureau of Supplies and Accounts, Navy De- 
partment, Washington, D. C. 


Major Phil W. Bowman, AC,(May JourNAL) is now Chief of Traffic 
& Transportation Section, Spokane Air Service Command, AAF, sta- 
tioned at Spokane, Washington. 


Captain Aiden J. Connors, 0-023546, (May JourNaL) has been pro- 
moted to Major. His present address is: 15th Port Headquarters (Mo- 
bile) T. C., A. P. O. 507, c/o Postmaster New York, N. Y. 


Iieut. James H. Lyons, (September Journa.) formerly on duty at 
the Navy Department, Washington, D. C. is now located at the Naval 
Supply Depot, Clearfield, Utah. 


Iveut. Bernard J. Rubenstein, USNR, (May JourNnAL) is teaching 
transportation at the U. S. Merchant Marine Academy, Kings Point, 
New York. His present address is: 13 Orchard Road, Great Neck, L. L., 
N. Y. 








Administrative Procedure Bills Introduced 
In 79th Congress 


The following bills have been introduced in the 79th Congress. 

S. 7 and H. R. 1203 are the newly sponsored American Bar As- 
sociation bills. We are printing S. 7 for the information of our mem- 
bers. Present indications are that hearings before the Senate Judiciary 
Committee on S. 7 will begin sometime around the middle of February. 

All other Administrative Procedure Bills pending in the 78th Con- 
gress died when Congress adjourned in December. 


Ss. 7 


(H. R. 1203—Introduced by Congressman Hatton W. Sumners 
—Identical) 


IN THE SENATE OF THE UNITED STATES 
January 6, 1945 


Mr. McCarran introduced the following bill; which was read twice 
and referred to the Committee on the Judiciary. 


A Bill 


To improve the administration of justice by prescribing fair admin- 
istrative procedure. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

That this Act may be cited as the ‘‘ Administrative Procedure Act.’’ 
Definitions 

Sec. 2 As used in this Act— 

(a) AgENcy.—‘‘ Agency’’ means each authority of the Government 
of the United States other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of Columbia. Except as 
to the requirements of section 3, there shall be excluded from the oper- 
ation of this Act (1) functions which by law expire on the termination 
of present hostilities, within any fixed period thereafter, or before July 
1, 1947, and (2) agencies composed/ of representatives of the parties or 
of organizations of the parties to the disputes determined by them. 

(b) PERson AND Party.—‘‘Person’’ includes individuals, partner- 
ships, corporations, associations, or public or private organizations of 
any character other than agencies. ‘‘Party’’ includes any person or 
agency participating, or properly seeking and entitled to participate, 
in any agency proceeding or in proceedings for judicial review of any 
agency action. 

(c) Rute anp Rute Maxine.—‘‘Rule’’ means the whole or any 
part of any agency statement of general applicability designated to 
implement, interpret, or prescribe law or policy or to describe the or- 
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ganization, procedure, or practice requirements of any agency. ‘‘Rule 
making’”’ means agency process for the formulation, amendment, or re- 
peal of a rule. 

(d) OrpER AND AbDJupIcATION.—‘‘Order’’ means the whole or any 
part of the final disposition or judgment (whether or not affirmative, 
negative, or declaratory in form) of any agency, and ‘‘adjudication’”’ 
means its process, in a particular instance other than rule making but 
including licensing. . 

(e) LicENSE AND LIcENsING.—‘‘ License’’ includes the whole or part 
of any agency permit, certificate, approval, registration, charter, mem- 
bership, or other form of permission. ‘‘Licensing’’ means agency pro- 
cess respecting the grant, renewal, denial, revocation, suspension, an- 
nulment, withdrawal, limitation, or conditioning of a license. 

(f) Sanction AND Retier.—‘‘Sanction’’ includes, in whole or part 

by an agency, any (1) prohibition, requirement, limitation, or other 
condition upon or deprivation of the freedom of any person, (2) with- 
holding of relief, (3) imposition of any form of penalty or fine, (4) de- 
struction, taking, seizure, or withholding of property, (5) assessment 
of damages, reimbursement, restitution, compensation, costs, charges, or 
fees, or (6) requirement of a license or other compulsory or restrictive 
act. ‘‘Relief’’ includes, in whole or part by an agency, any (1) grant 
of money, assistance, authority, exemption, privilege, or remedy, (2) 
recognition of any claim, right, or exception, or (3) taking of other 
action beneficial to any person. 
(g) AgENcy Acton.—For the purposes of section 10, ‘‘agency ac- 
tion’’ includes the whole or part of every agency rule, order, license, 
sanction, relief, or the equivalent or denial thereof and including in 
each ease the supporting procedures, findings, conclusions, and reasons 
required by law. 


Pusiic INFORMATION 


Sec. 3. Except to the extent that there is directly involved any 
military, naval, or diplomatic function of the United States requiring 
secrecy in the public interest— 

(a) RuLes.—Every agency shall separately state and currently 
publish (1) descriptions of its internal and field organization, (2) a 
statement of the general course and method by which each type of mat- 
ter directly affecting any person or party is channeled and determined, 
including the nature and requirements of all formal or informal pro- 
cedures available as well as forms and instructions as to the scope and 
contents of all papers, reports, or examinations, and (3) substantive 
regulations adopted as authorized by law and statements of general 
policy or interpretations framed by the agency. No person shall in any 
manner be held liable or prejudiced for compliance with such rules or 
for failure to resort to organization or procedure not so published. 

(b) Ruuines AND OrpDERs.—Every agency shall publish or make 
available to public inspection all generally applicable rulings on ques- 
tions of law and all final opinions or orders in the adjudication of cases 
except to the extent (1) not utilized as precedents and required by 
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published rule for good cause to be held confidential or (2) relating to 
the internal management of the agency and not directly affecting public 
substantive or procedural privileges, rights, or duties. 


. Rute MAKING 


Sec. 4. Except to the extent that there is directly involved any 
military, naval, or diplomatic function of the United States— 

(a) Notice.—General notice of proposed substantive rule making 
shall be published, including (1) a statement of the time, place, and 
nature of public rule-making proceedings, (2) reference to the author- 
ity under which the rule is proposed, and (3) either the terms or sub- 
stance of the proposed rule or a description of the subjects and issues 
involved. Except in cases in which rules are not required by statute to 
be made after opportunity for agency hearing, this subsection shall not 
apply to interpretative rules, general statements of policy, rules of 
agency organization. procedure, or practice, or in any situation in which 
the agency, for good cause finds notice and public procedure thereon 
impracticable because of unavoidable lack of time or other emergency. 

(b) Procepures.—After notice required by this section, the agency 
shall afford interested parties an opportunity to participate in the rule 
making through submission of written data, views, or argument with or 
without opportunity to present the same orally in any manner. After 
consideration of all relevant matter presented the agency shall, upon 
adoption or rejection of proposals, publish its reasons and conclusions. 
To the extent that rules are required by law to be made upon the record 
of an agency hearing, or after opportunity therefor, the requirements 
of sections 7 and 8 shall apply in place of the prior provisions of this 
subsection. 

(ec) Petitions.—To the extent that an agency is authorized to issue 
rules it shall accord any interested person the right to petition for the 
issuance, amendment, or rescission of a rule. 


ADJUDICATION 


Sec. 5. In every case of adjudication required by statute to be de- 
termined after opportunity for an agency hearing, except to the extent 
that there is directly involved any matter subject to a subsequent trial 
of the law and the facts de novo in any court— 

(a) Notice.—Persons entitled to notice shall be informed of (1) 
the time, place, and nature of agency proceedings, (2) the legal author- 
ity and jurisdiction under which the proposed proceedings are to be 
had, and (3) the matters of fact and law in issue. In instances in which 
private persons are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or law. 

(b) Procepure.—The agency shall afford all interested parties op- 
portunity for the settlement or adjudication of relevant issues through 
(1) the submission and consideration of facts, argument, offers of settle- 
ment, or proposals of adjustment and (2), to the extent that the parties 
are unable to so determine any controversy by consent, hearing and 
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decision upon notice and in conformity with sections 7 and 8. The same 
officers who preside at the reception of evidence pursuant to section 7 
shall make the recommended decision or initial decision pursuant to 
section 8 except in determining applications for licenses or where such 
officers become unavailable to the agency. 

(ec) SEPARATION OF FuNcTIONS.—No officer, employee, or agent en- 
gaged in the performance of investigative or prosecuting functions for 
any agency shall participate or advise in the decision, recommended de- 
cision, or agency review pursuant to section 8 except as witness or coun- 
sel in public proceedings. This subsection shall not prevent the agency 
from supervising the issuance of process or similar papers or from ap- 
pearing thereon as a party. 

(d) Decuaratory OrpEers.—The ageney is authorized, with like 
effect as in the case of other orders, to issue a declaratory order to ter- 
minate a controversy or remove uncertainty. 


ANCILLARY MATTERS 


Sec. 6. In connection with any proceedings or authority— 

(a) APPEARANCE.—Every interested person shall be accorded the 
right to appear in person or by counsel or other qualified representative 
before any agency or its responsible officers or employees to secure infor- 
mation or for the prompt negotiation, adjustment, or determination of 
any issue, request, or controversy. Every person appearing or sum- 
moned in any agency proceeding shall be freely accorded the right to 
be accompanied and advised by counsel. In fixing the times and places 
for proceedings, regard shall be had for the convenience and necessity 
of the parties or their representatives. 

(b) INVEsTIGATIONS.—No process, requirement of a report, de- 
mand for inspection, or other investigative act or demand shall be en- 
forcible in any manner or for any purpose except (1) as expressly au- 
thorized by law, (2) within the jurisdiction of the agency, (3) without 
denying rights of personal privilege or privacy, and (4) in furtherance 
of requirements of law enforcement. Every person required to submit 
data or evidence shall be entitled to retain or procure a copy or tran- 
script thereof. 

(ec) Suppenas.—Subpenas authorized by law shall be issued to any 
party upon request and, as may be required by rules of procedure, upon 
a statement or showing of general relevance, necessity, or reasonable 
scope of the evidence sought. Upon any contest of the validity of a 
subpena or similar process or demand, the court shall determine all rel- 
evant questions of law raised by the parties, including the authority or 
jurisdiction of the agency, and in any proceeding for enforcement shall 
enforce (by the issuance of an order requiring the production of the 
evidence or data under penalty of punishment for contempt in case of 
contumacious failure to do so) or refuse to enforce such subpena ac- 
cordingly. 

(d) Dentats.—Prompt notice shall be given of the denial in whole 
or part of any application, petition, or other request of any person. 
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Such notice shall be accompanied by a reference to any further agency 
procedure available to such person and, except to the extent affirming 
prior denial, a simple statement of grounds. 

(e) Errective Dates.—The required publication or service of any 
substantive and effective rule (other than one granting exemption or 
relieving restriction) or final and affirmative order (except the grant 
or renewal of a license) shall precede for not less than thirty days the 
effective date thereof except as otherwise authorized by law and pro- 
. vided by the agency upon good cause found. 

(f) Pusiic Recorps.—Matters of official record shall be available 
to interested persons except personal data, information required by law 
to be held confidential, or, for good cause found and upon public rule, 
other specified classes of information. 


HEARINGS 


Sec. 7. In a hearing pursuant to sections 4 or 5— 

(a) Presmpine Orricers.—There shall preside at the taking of evi- 
dence (1) the agency or (2) one or more subordinate hearing officers 
designated from members of the body which comprises the agency, 
State representatives as authorized by statute, or examiners appointed 
as provided in this Act. 

The functions of all presiding officers and of officers participating 
in decisions in conformity with section 8 shall be conducted in an im- 
partial manner. Except to the extent required for the disposition of 
ex parte matters as authorized by law, no such officer shall consult or 
receive evidence or argument from or on behalf of any person or party 
except upon notice and opportunity for all parties to participate. Upon 
the filing in good faith of a timely and sufficient affidavit of personal 
bias, disqualification, or conduct contrary to law of any such officer, the 
agency or another such officer shall after hearing determine the matter 
as a part of the record and decision in the case. 

Subject to the civil-service and other laws not inconsistent with 
this Act there shall be appointed for each agency as many qualified and 
competent examiners as may be necessary for the hearing or decision 
of cases, who shall perform no other duties, be removable only for good 
cause after hearing, and feceive a fixed salary not subject to change 
except that the Civil Service Commission shall generally survey and 
adjust examiners’ salaries in order to assure adequacy and uniformity 
in accordance with the nature and importance of the duties performed. 
Agencies occasionally or temporarily insufficiently staffed may utilize 
examiners selected from other agencies by the Civil Service Commission. 

(b) Heartna Powers.—Officers presiding at hearings shall have 
power, in accordance with the published rules of the agency and within 
its powers, to (1) administer oaths and affirmations, (2) issue subpenas 
authorized by law, (3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken whenever the ends 
of justice would be served thereby, (5) regulate the course of the hear- 
ing, (6) hold conferences for the settlement or simplification of the 
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issues by consent of the parties, (7) dispose of procedural requests or 
similar matters, and (8) make decisions or recommended decisions in 
conformity with section 8. 

(ec) Evipence.—The proponent of a rule or order shall have the 
burden of proceeding except as statutes otherwise provide. The con- 
duct of every person or status of any enterprise shall be presumed law- 
ful until the contrary shall have been shown. Every party shall have 
the right of reasonable cross-examination and to submit rebuttal evidence 
except that in rule making or determining applications for licenses any 
agency may, where the interest of any party will not be prejudiced there- 
by, adopt procedures for the submission of written evidence subject to 
opportunity for such cross-examination and rebuttal. Any evidence 
may be received, but no sanction shall be imposed or rule or order be is- 
sued except as supported by relevant, reliable, and probative evidence. 

(d) Recorp.—The transcript of testimony and exhibits, together 
with all papers and requests relating to the hearing or issues, shall con- 
stitute the exclusive record for decision in accordance with section 8 
and be made available to the parties. The taking of official notice as 
to facts beyond the record shall be unlawful unless the parties shall 
both be notified of the facts so noticed and accorded an opportunity to 
show the contrary. 


DECISIONS 


Sec. 8. In eases in which a hearing is required to be conducted in 
conformity with section 7— 

(a) Action By SuBORDINATES.—In cases in which the agency has 
not presided at the reception of the evidence, an officer or officers quali- 
fied to preside at hearings pursuant to section 7 shall either initially 
decide the case or the agency shall require the entire record certified to 
it for initial decision. Whenever such officers make the initial decision 
and in the absence of either an appeal to the agency or review upon 
motion of the agency within time provided by rule, such decision shall 
without further proceedings then become the decision of the agency. 
Whenever the agency makes the initial decision without having pre- 
sided at the reception of the evidence, such officers shall first recommend 
a decision. Subordinate officers recommending decisions or making in- 
itial decisions shall first receive and consider written and oral arguments 
submitted by the parties. 

(b) SuspmirTaLs AND Dectsions.—Prior to each recommended decis- 
ion, initial decision, or decision upon agency review of the decision of 
subordinate officers the parties shall be afforded an opportunity for 
the submission of, and the officers participating in such decisions shall 
consider, (1) proposed findings and conclusions, (2) exceptions to de- 
cisions or recommended decisions of subordinate officers, and (3) sup- 
porting reasons for such exceptions or proposed findings or conclus- 
ions. All decisions and recommended decisions shall be a part of the 
record, stated in writing, served upon the parties, and include a state- 
ment of (1) findings of fact, conclusions of law, and reasons therefor 
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upon all relevant issues of fact, law, or agency discretion presented and 
(2) the appropriate rule, order, sanction, relief, or denial thereof sup- 
ported by such findings, conclusions, and reasons. 


SANCTIONS AND POWERS 


Sec. 9. In the exercise of any power or authority— 

(a) In GENERAL.—No sanction shall be imposed or substantive rule 
or order be issued except within jurisdiction delegated to the agency 
by law and as specified and authorized by statute. 

(b) LiceNses.—In any ease, except financial reorganizations, in 
which a license is required by law and application is made therefor 
such license shall be deemed granted unless the agency shall within not 
more than sixty days of such application have made its decision or set 
the matter for proceedings required to be conducted pursuant to see- 
tions 7 and 8 of this Act or for other proceedings required by law. 
Except in eases of clearly demonstrated willfulness or those in which 
public health, morals, or safety manifestly require otherwise, no with- 
drawal, suspension, revocation, or annulment of any license shall be 
lawful unless, prior to the institution of agency proceedings therefor, 
facts or conduct which may warrant such action shall have been called 
to the attention of the licensee by the agency in writing and such per- 
son shall have been accorded opportunity to demonstrate or achieve com- 
pliance with all lawful requirements. In any case in which the holder 
thereof has made timely application for a renewal or a new license, no 
license with reference to any activity of a continuing nature shall ex- 
pire until such application shall have been finally determined by the 
agency. 

(c) Pusiiciry.—Except as provided by law, no agency. publicity 
reflecting adversely upon any person or enterprise shall be issued other 
than the public release or availability of texts of authorized documents 
or statements of the positions of the parties to a controversy. 


JUDICIAL REVIEW 


Sec. 10. Except (1) so far as statutes expressly preclude judicial 
review, (2) in proceedings for judicial review in any legislative court, 
or (3) to the extent that agency action is by law committed to agency 
discretions— 

(a) Rigut or Review.—Any person adversely affected by any 
agency action shall be entitled to judicial review thereof in accordance 
with this section. 

(b) Form anp VENUE or Action.—The form of proceeding for 
judicial review shall be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute or, in the absence 
or inadequacy thereof, any applicable form of legal action (including 
actions for declaratory judgments or writs of injunction or habeas 
corpus) in any court of competent jurisdiction. Any party adversely 
affected or threatened to be so affected may, through declaratory judg- 
ment procedure after resort to any adequate agency relief provided by 
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rule or statute, secure a judicial declaration of rights respecting the 
validity or application of any agency action. Agency action shall be 
subject to judicial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by statute. 

(ce) Revrewas.Le Acts.—Every final agency action, or agency action 
for which there is no other adequate remedy in any court, shall be sub- 
ject to judicial review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall be subject to re- 
view upon the review of the final agency action. Any agency action 
shall be final for the purposes of this section notwithstanding that no 
petition for review, rehearing, reconsideration, reopening, or declaratory 
order has been presented to or determined by the agency. 

(d) InTeRIM Retier.—Pending judicial review any agency is au- 
thorized, where it finds that justice so requires, to postpone the effective 
date of any action taken by it. Upon such conditions as may be re- 
quired and to the extent necessary to preserve status or rights, afford 
an opportunity for judicial review of any question of law or prevent 
irreparable injury, every reviewing court and every court to which a 
case may be taken on appeal from or upon application for certiorari or 
other writ to a reviewing court is authorized to issue all necessary and 
appropriate process to postpone the effective date of any agency action 
or temporarily grant or extend relief denied or withheld. 

(e) Score or Review.—So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. It shall 
(A) direct or compel agency action unlawfully withheld or unreason- 
ably delayed and (B) hold unlawful and set aside agency action found 
(1) arbitrary, capricious, or otherwise not in accordance with law, 
(2), contrary to constitutional right, power, privilege, or immunity, 
(3) in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right, (4) without due observance of procedure re- 
quired by law, (5) unsupported by competent, material, and substantial 
evidence upon the whole agency record as reviewed by the court in 
any case subject to the requirements of sections 7 and 8, or (6) un- 
warranted by the facts to the extent that the facts in any case are sub- 
ject to trial de novo by the reviewing court. The relevant facts shall 
be tried and determined de novo by the original court of review in all 
cases in which adjudications are not required by statute to be made upon 
agency hearing. 


CONSTRUCTION AND EFFECT 


Sec. 11. Nothing in this Act shall be held to diminish the consti- 
tutional rights of any person or to limit or repeal additional require- 
ments imposed by statute or otherwise recognized by law. Except as 
otherwise required by law, all requirements or privileges relating to 
evidence or procedure shall apply equally to any agency or person. If 
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any provision of this Act or the application thereof is held invalid, the 
remainder of this Act or other applications of such provision shall not 
be affected. Every agency is granted all authority necessary to com- 
ply with the requirements of this Act. No subsequent legislation shall 
be held to supersede or modify the provisions of this Act unless such 
legislation shall do so expressly and by reference to the provisions of 
this Act so affected. This Act shall take effect three months after its 
approval except that sections 7 and 8 shall take effect six months after 
such approval, the requirement of the selection of examiners through 
civil service shall not become effective until one year after the termi- 
nation of present hostilities, and no procedural requirement shall be 


mandatory as to any agency proceeding initiated prior to the effective 
date of such requirement. 


* *£ * & & 
OTHER ADMINISTRATIVE PROCEDURE BILLS 


H. R. 184 Introduced on January 3rd by Congressman Celler— 
To revise the administrative procedure of Federal agencies; to estab- 
lish the Office of Federal Administrative Procedure; to provide for 
hearing commissioners; to authorize declaratory ruling by administra- 
tive agencies; and for other purposes. 

H. R. 339 Introduced on January 3rd by Congressman Smith of 
Virginia—To improve the administration of justice by prescribing fair 
administrative procedure. 

H. R. 1117 Introduced on January 6th by Mr. Craven—To improve 
the administration of justice by prescribing fair administrative pro- 
cedure. 

H. R. 1206 Introduced on January 8th by Mr. Walter—To prescribe 
fair standards of administrative procedure, and for other purposes. 
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Bar Officer Warns on Law By Agency* 
ADMINISTRATIVE JUSTICE PERILED, STATE ASSOCIATION TOLD 


Administrative justice is ‘‘a loophole through which civil rights and 
constitutional guarantees may be frittered away’’ unless it is defined 
and placed within a system of law, Carl McFarland, chairman of the com- 
mittee of administrative law of the American Bar Association, declared 
yesterday. 

Addressing 200 members of the Marvland State Bar Association at 
its mid-winter meeting in the Southern Hotel, Mr. McFarland asked the 
association to support the MeCarran-Sumners bill to regulate adminis- 
trative agencies of the Government. 


Members Back Bill 


Immediately after Mr. McFarland concluded his address, the as- 
sociation, by a unanimous vote, favored passage of the measure, which is 
now pending in Congress. 

The speaker declared that in the past 150 years Congress has passed 
laws which are bound in 56 volumes, and that since 1936, administra- 
tive agencies also have issued 56 volumes of legislation. 

**Tt is thus apparent that, on a vast scale, administrative agencies 
are both making and applying law,’’ Mr. McFarland asserted. 

‘“When they make a rule, they are little legislatures comprised of 
people who are not elected to represent the country as a whole. When 
they decide a case, they are courts over which someone presides who is 
not a judge, but a sort of master to take testimony for ultimate decision 
by the executive agency involved.”’ 


What Bill Provides 

The MeCarran-Sumners bill would provide for publication of gen- 
eral regulations and for either publication or public access to orders 
disposing of particular cases; prescribes how general regulations shall 
be formulated ; guarantee the parties the right to appear before admin- 
istrative agencies in person or by representation and give persons ad- 
versely affected by rulings the right of judicial review, and regulate the 
penalties by specific statute. 

‘*Since Americans are just now really becoming aware of admin- 
istrative government, no general provision has as yet been made for its 
operations,’’ Mr. McFarland said. ‘‘There is no administrative code of 
law. The subject is not even mentioned in the Constitution.’’ 


“Overshadows Judiciary” 

‘‘Tt has grown by chance and by default. Although now it over- 
shadows both the legislature and the judiciary, there are no clearly recog- 
nized guides for either the public or the administrators.’’ 

The speaker contended the proposed bill would ‘‘reduce the diverse, 
technical and elusive field of administrative law to a more understand- 
able form.’’ He asserted the measure would make ‘‘democracy and dem- 
ocratie government more understandable and more easily workable.”’ 





* The Sun, Baltimore, Maryland, Sunday, January 21, 1945. 
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NON-LAWYER MEMBERS OF I. C. C. PRACTITIONERS PROHIBITED 
FROM USING TITLE ‘“‘COUNSELOR’’* 


It is now against the Code of Ethies of the Association of Interstate 
Commerce Commission Practitioners for lay members to hold themselves 
out as attorneys or counselors. This prohibition became incorporated 
in the association’s Code of Ethics as a result of a letter ballot among the 
membership which was confirmed by the action of the association at its 
annual meeting on October 27, in Washington, D. C. 

For some years the By-laws of the association forbade lay members 
from holding themselves out as ‘‘attorneys’’ or ‘‘counselors’’ but this 
prohibition was not expressly incorporated in the association’s Code of 
Ethics. Confronted with evidence that some of the association’s mem- 
bers were violating the provisions of the By-laws, it was proposed to 
amend the Code of Ethics so that the association might take disciplinary 
action against the offenders. The matter was submitted to letter ballot 
and the vote in favor of doing so was overwhelming, even on the part 
of the lay members. 

At the association’s meeting, an attempt was made to substitute a 
modified amendment permitting non-lawyer practitioners to call them- 
selves ‘‘counselors’’ provided some qualifying prefix such as ‘‘com- 
merce’’ was used. This attempt was defeated by a motion to table which 
had the effect, according to a ruling by the chair, of adopting the letter 
ballot. Therefore, the rule is now a part of the Code of Ethics. 

The Unauthorized Practice of Law Committee was represented at 
this session by Moultrie Hitt, Esq., of Washington, D. C., an active mem- 
ber of the Association of Interstate Commerce Commission Practitioners. 


The following is an excerpt from a letter recently received by the 
Executive Secretary from one of the Association’s non-lawyer members: 


**T am certainly glad I changed my title, at your suggestion, some- 
time ago from Counselor to Consultant. I believe my business is just 
as good, if not better, since I made this change for after all my clients 
are after service and if I protect their interests as far as traffic matters 


go they are just as well satisfied whether I am a Consultant or Coun- 
selor.”’ 





* Unauthorized Practice News, American Bar Association, October, November 
and December, 1944—Vol. X, No. 4. 














George M. Barnard Appointed To Interstate 
Commerce Commission 


On December 2, 1944, George M. Barnard of New Castle, Indiana, 
was sworn in as a member of the Interstate Commerce Commission to 
fill the unexpired term of the late Joseph B. Eastman.* 

He was born in New Castle, Indiana, in 1881 and has made that 
city his residence ever since. When he was twenty-three years of age 
he was elected Prosecuting Attorney for Henry County, Indiana, and 
two years later was re-elected for a second term. He was named Mayor 
of New Castle at the age of twenty-nine, to fill the unexpired term of 
the late Judge Mark E. Forkner. He served as Mayor until January 
1, 1914, when he resumed the practice of law in his home city. 

Mr. Barnard has been a member of the Indiana Publie Service Com- 
mission on three different occasions. He was first named to the Com- 
mission in April, 1921, by Warren T. McCray, then Governor of the 
State. Although appointed for a four-year term, he resigned at the end 
of one year to become a member of the Indianapolis law firm of Ralston, 
Gates, Lairy, Van Nuys & Barnard. On July 11, 1941, Governor Henry 
F. Schricker appointed Mr. Barnard to a two-year term on the Public 
Service Commission of Indiana, and in 1943 re-appointed him for 
another four years, which position he held at the time of his appoint- 
ment to the Interstate Commerce Commission. 

In 1911 Mr. Barnard married Miss Marian H. Dingee of West Grove, 
Pennsylvania) They have four married daughters and two sons in the 
armed forces. 





*See photograph in front section of December JourNac. 





CENSUS OF LAWYERS 


Mr. Charles B. Stephens of Springfield, Illinois, Chairman of the 
American Bar Association’s Committee on Economic Condition of the 
Bar, in the recapitulation of the first count by states and counties of 
the American lawyer population, as shown in the Martindale-Hubbell 
directory, said there is one lawyer for every 761 persons in the United 
States; that the total number of lawyers now listed is 168,605, but of 
this number only 74.3% are in private practice. There are 10.2% in 
public office, 12.5% in military service and 3% inactive. The com- 
pilation includes, in this connection, a list of all communities of more 
than 1,000 population in which no lawyers are presently listed. (Jlli- 
nois Bar Journal, December, 1944, p. 131)—Editor’s note: As of Oc- 
tober 15, 1944, 10,968 attorneys-at-law had been admitted to practice be- 
fore the Interstate Commerce Commission since the requirement of such 
admission in 1929. (November, 1944 JouRNAL, p. 97.) 
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Commissioners Mahaffie and Alldredge 
Reappointed by the President and 
Confirmed by the Senate 


By The Eprtor-In-CHIEF 


On January 30, 1944, President Roosevelt submitted to the Senate 
for confirmation the names of Commissioners Charles D. Mahaffie and 
J. Haden Alldredge to continue as members of the Interstate Com- 
merce Commission. Their terms of office expired on December 31, 1944. 
On January 18th, their nominations were confirmed by the Senate. 





1. C. C. Practitioners Vigilant in Protecting Independence 
of Commission 


Generally among those practicing before the Commission, irrespec- 
tive of their representation of carriers or shippers, there is the strong 
conviction that the independence of the Commission should be as 
scrupulously maintained as that of the Courts and that the practitioners 
have the individual and collective responsibility of advocating and in- 
sisting upon the appointment to the Commission of able members who 
will maintain this independence and discharge their duties without fear 
or favor. The Association of Interstate Commerce Commission Prac- 
titioners, comprising approximately 2,700 members, has a Special Com- 
mittee on Appointment of I. C. C. Commissioners, of which Mr. Luther 
M. Walter, Chicago, Illinois, is Chairman. The practitioners recognize 
that practice before the Commission would be a mockery if cases were 
to be decided not on the facts and under the law but in accordance with 
the amount of political or special group pressure that might be brought 
to bear on the Commission’s members. 

The statute expressly provides that not more than six of the eleven 
commissioners shall be appointed from the same political party and 
makes plain that the increasingly important duties of the Commission 
shall be performed, as the Supreme Court has said, in the ‘‘coldest 
neutrality.’’* 

This background makes easily understandable the prompt action 
by the practitioners in the latter part of December, 1944, following news- 
paper reports that, while Commissioner Alldredge would be reappointed 
to the Commission, Commissioner Mahaffie would not, in order to make 
room for a new member supposedly favorable to a certain section of the 
country in connection with interterritorial rate matters. 

Following a meeting of practitioners on December 20 in the office 
of Mr. Wilbur LaRoe, Jr., a former president of the Association, in 
Washington, Mr. Walter, as Chairman of the Special Committee of the 





* Interstate Commerce Commission v. C. R. I. & P. R. Co., 218 U. S. 88. 
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Association on the Appointment of Commissioners, was called upon 
to apprise the members of the Association of the newspaper reports 
and the importance in principle of not allowing politics to replace a 
public servant who is eminently qualified and who had demonstrated 
his ability and his integrity on the Commission. 

Mr. Walter, as Chairman of this committee, promptly sent to the 
membership a letter dated December 22, enclosing copies of pertinent 
newspaper clippings and stating his deep concern about the principle 
involved and the importance of standing ‘‘unitedly for reappointment 
of Commissioners who have demonstrated their ability and integrity.’’ 
Members were requested to address a letter to the President and to their 
senators, indicating how they felt about the matter. 

The immediate and almost overwhelming response to Mr. Walter’s 
letter brought into sharp focus the great interest felt by the membership 
of the Association in preserving the integrity and independence of the 
Commission and in insisting upon the reappointment of men ‘‘ who have 
demonstrated their ability and integrity,’’ as in the cases of Commis- 
sioners Mahaffie and Alldredge. The responses were from representa- 
tives of carriers, shippers, public agencies, and from almost every part 
of the country. 

The active interest of the Practitioners was referred to in an 
editorial in the Washington Star in which it was said: 


‘There has been nothing official to indicate that Mr. Mahaffie, 
a valued member of the Commission for many years, would not be 
reappointed, but adverse reports have drawn attention in the As- 
sociation of Interstate Commerce Commission Practitioners, whose 
members argue cases before the commission, and spokesmen have 
roundly scored the political implications involved.’’ 


The newspaper intimations that Commissioner Mahaffie might not 
be reappointed seemed particularly serious because of the danger that 
the Commission might lose the services of this ‘‘career man’’ whose ex- 
perience as Director of the Commission’s Bureau of Finance for eight 
years and as a member of the Commission for fourteen years, has given 
him a thorough knowledge of the important functions of the Commission 
in the public interest, has established him as an authority on questions 
of finance, as well as other administrative questions, and has brought 
him to a position of leadership on the Commission as Chairman of its 
Administrative Division. It is known that he had been highly com- 
mended to the President by the late Hon. Joseph B. Eastman, who, it 
will be remembered, referred to the qualifications of Commissioners in 
his memorable address of February 17, 1944: 


‘*... The important qualifications are ability to grasp and com- 
prehend facts quickly, and to consider them in their relation to the 
law logically and with an open mind. Zealots, evangelists, and 
crusaders have their value before an administrative tribunal, but 
not on it. Other important qualifications are patience, courtesy, 
and a desire to be helpful to the extent that the law permits.’’ 
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The Practitioners believe that the Commission is fortunate in that 
it has almost universally had members who have had this high concep- 
tion of the duties of commissioners and it is believed that the reap- 
pointment of Commissioners Mahaffie and Alldredge will further en- 
sure maintenance of such high standards. 

Sometime after Mr. Walter’s letter was sent to the members of the 
Association a newspaper purported to quote an official as stating that 
the Commission had inspired this letter and was playing politics. Mr. 
Walter in emphatically denying this unwarranted assumption stated, 
among other things: 


**My action as Chairman of the Special Committee on whose 
behalf the letter circulated, invoked a principle which should be 
universally followed, i. e., members of the judiciary and of admin- 
istrative bodies should be free from fear of punishment in the form 
of denial of reappointment at the behest of litigants with powerful 
political influences; men who have rendered honorable and able 
service are entitled to reappointment.’’ 


Of the present membership of the Commission, six are Democrats, 
including Commissioners Mahaffie and Alldredge, four are Republicans, 
and one is an Independent. Of the eleven Commissioners, Commis- 
sioner Mahaffie is from the District of Columbia, Commissioner All- 
dredge from Alabama, and the remaining nine Commissioners are from 
Oregon, Iowa, Idaho, Pennsylvania, Texas, Tennessee, South Carolina, 
Indiana and North Dakota. 

It is believed that the President is to be congratulated upon reap- 
pointing Commissioners Mahaffie and Alldredge to the Commission and 
it is hoped that he will feel that the interest of the practitioners in the 
appointment of able men to the Commission is helpful. Looking forward 
to the future, it appears that the work of the Commission will require 
men of the highest caliber, with the capacity for hard work, with broad 
vision, with a sense of fairness, and with devotion to the public interest. 
The practitioners, it is believed, will continue to insist upon such ap- 
pointments. 





MAN’S PROWESS CHALLENGED 


In the ordinarily dry statistics of the I. C. C. Bureau of Transport 
Economies & Statistics, it is not to be expected that the imagination of 
a poet would be stimulated. But in a recent report of the Bureau 
(No. 4450) is set forth information suggesting an opportunity for 
another Longfellow to sing the praise of another kind of ‘‘blacksmith.’’ 

The Bureau’s statement shows that Class I railroads employ 4 
‘‘female’’ ‘‘Blacksmiths.’’ The threat, however, is not overwhelming 
because in percentage figures this number is only about one-half of one 
percent of the total ‘‘male and female’’ blacksmiths employed. 
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I. C. C. Has Had Only Forty-Nine Commissioners 
Since Its Creation Nearly Forty-Eight Years Ago 


The original act of February 4, 1887, creating the Interstate Com- 
merce Commission provided for only five Commissioners. By the amend- 
ment of August 9, 1917, the membership was increased to nine, and by 
the Transportation Act of 1920, to eleven, the present number. 

Examiner Otis L. Mohundro, in one of his books, has shown the 
terms of office of the Commissioners who have served on the Commission 
since its creation to 1935, and has amended this table to bring it up to 
the present time. It shows that there have been only forty-nine Com- 
missioners since the Commission was created in 1887, almost forty-eight 
years ago. In the same period there have been only four Secretaries 
of the Commission. 

The following table sets forth the information in detail : 


SECRETARIES, INTERSTATE COMMERCE COMMISSION, 1887-1945 
Term of Office 


De Fe vitcicenniensinciccneniemncennitinnesntininianiiiians 1887-1892 
Pe Be IID vaccscctnessssncssettiiesnnsnnstesnesnensninsiiontiins 1887-1897 
3 Hon. Augustus Schoonmaker ............ccccccsccccosssscsssssesssssssesees 1887-1890 
OB, Bee Fa I cttniicicdittecetcennctcciesninisiinnemnvenininn 1887-1889 
Op . eI 0R TINIE ns cscpnaseeiapesieihinemmbeiadanaeeliveanisaieline 1887-1891 
. 4. 8 |g 1889-1896 
Se MEE tis BID stinsnenisctmnetaninsanemnninenanmienaniniit 1891-1910 
Pa ENED TH SEITE desisncintuseencepnienerereseniennmneninneceeaainil 1892-1894 
ee AI Gd... III ncscnsstupsinemnansitebesenieannsennentimieteneauininn 1892-1917 
Se Fs A SE. - IIIT - acsimnnisscnasininsnnninebntbienanshianennnstonntanaiens 1894-1905 
11 Hon. Charles A. Prouty ................ eueeuniatecisienatensinengaeiannaitianie 1896-1914 
ee I: Te Ai, SINNED . sasnnssnsinanoinnniornnnneneinnednnenmbennsadecaninestl 1898-1899 
Be I Wic U nectinencrenirrerneninnnsnnincnnieneenitaniniteentiien 1899-1905 
i iil IED cccnnnstscresssyemnseennnastninisninniemonntananite 1905-1910 
Se) IY: iis, TUIIIIN .sccncnisninieiieennicienensensnnsiithesiiatienshicamnnnieiedins 1905-1913 
Se Ry SII Titty IIIT snsuiiniesesenennsseeesenenionentnnanesnieniniensnnianiannintian 1906-1921 
Be As GIA. TED, SINE: sesinicinnicnsceeinnieicinanemneintiatnainnneemniniiininanieaiiate 1906-1918 
eS SE Ey. SIIINES . srcicnsesinscnsinnssenmepnennnsessinipsictormmdasennte 1910-1925 
ee a CIE iE TEIN’ accssneuncsnnitinnbsetienipitatipannietianebienninitins 1910-1939 
Oy II IE II ss rcessisatssienpnnnticeirhenitgeniaiiiomsanmsiinnniioneniaiie 1913-1913 
FR er CT EEE ET 1914-1928 
ee EE, sees 1914-1923 
si, TI SU, SIU ag ices elaetiathadnaiigeeneiie 1917- 

ee ns SIE: UT, IIIIIIIIIOD suis eieemanichissetanieipinneintiinasuniiiindip 1917-1918 
Ay I: I, MII, sbsaineiiraisiehetclhashainsiniendalabannhunietaiiitte 1917-1920 
eR cee: Ah MINNIE snes ssetncanihinssidpnointnesersininipnenanneneabetanlh 1918-1944 
RI, IIE dilly: STII - densssoiepicisannnnmiennessinteittmniernnesnncenenaiilaaaniabiicitin 1920-1921 


eae 1920-1925 
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I Sea od sca vasadennnnnacemumnnneedin 1921-1928 
30 Hon. Johnston B. Campbell 2.0.0.0... cccssssssscsssesetssseeseeseeees 1921-1930 
IE III 7, <0: coneusdaceseetcinnseodesuncdaresabaorsasdeseacsaie 1921-1932 
EE ee 1921-1926 
ETT 1923-1939 
SA Hon. Thomas Fr. Woodlock «.........ccccc.sccsccoccesceccssessssoscscsssccse 1925-1930 
Se Be WIE TID ciccicccensisensesncvsssisnnnsssnvenonesianssoenses 1926-1929 
Se OUR, TP BEPMIIONGL, OF. wsseicesscsicccesccsccescocescocessscseseeieccsdiesnies 1927-1933 
cee reslindlcbiinsinennntionsbonsianaaniniies 1928- 
O_o a ae eo 1928-1934 
NS TT TE eT TE 1930- 
SFE ev 1930-1937 
st aealiaeeeennl 1930- 
EC ee RO eee ».. 19338- 
I IT IIIS ss snsitaehtninaisveniomanitinenenntindsieiiiies 1934- 
ER ET Ce CE 1935-1940 
RE eT 1937- 
a i clneahdlgninnestenniaendins 1939- 
EN Ee ee 1939- 
48 Hon. J. Monroe Johnson .............cccccccccscccsscssssccccccssesscscscessers 1940- 
Be i SI i MINI scencessiinicriccqeremssncienahtonstvenensiiensenbeint 1944- 


SECRETARIES, INTERSTATE COMMERCE COMMISSION, 1887-1945 


BN EE TS III -oncrtscnnseineninhinneseeninenebioimpetgeuneconsnenn 1887-1911 
IE seicsnscinenstiictacinninianenmicervennennesenmnnsntinvenctaeind 1912-1913 
Be I Be III ecininininsnsennrenentnentonivinsnonnensnmeneesetnenetees 1913-1937 
ey Es IE citeineiistnicenetannensinnnensieneenmnenncnenmatmnaiene 1937- 





* Died in office. 





940 


911 
913 
937 





O. D. T. Orders 


By Artuur L. Winn, JR. 


General Transportation Situation 


Director Johnson has predicted that the year 1945 will be ‘‘the 
most critical in wartime transportation and the most difficult twelve 
months in the entire history of American transportation. In explana- 
tion of this view he has released the following statement: 


‘“When the ODT was established December 18, 1941, under the 
provisions of Executive Order 8989, American railways and highways 
were being used to transport 539,000,000,000 revenue ton-miles of freight 
and 44,000,000,000 revenue passenger miles in inter-city travel, exclusive 
of passengers transported in private automobiles. Local buses and elec- 
tric railways were carrying 14,000,000,000 passengers a year. 

‘‘Now, three years later, ODT figures show that the ton-miles of 
freight hauled have increased 47.7 per cent, inter-city passenger miles 
have increased about 196 per cent and passengers carried by local transit 
have increased more than 63 per cent. Since hostilities began the na- 
tion’s waterways facilities also have been diverted to handling war ma- 
terials and essential civilian cargoes. 

‘While the transportation situation immediately following Pearl 
Harbor was already deemed critical, each succeeding year has brought 
with it an increasing load of men and materials to move. 

‘‘The rate of increase slowed down somewhat during 1944, but the 
actual load is continuing to increase and the outlook for the coming 
year indicates a further increase. Our transportation facilities will be 
strained further to meet the mounting military and civilian demands 
in the most critical year ahead. 

‘‘Everyone engaged in transportation will be called upon to work 
harder than ever. 

‘“The situation confronting the various transportation facilities was 
summarized as follows: 

‘*Railroads—Mounting military requirements are adding to the 
railroads’ freight load. With two widely separated wars to be supplied, 
the railroads are being called upon to haul more equipment and to haul 
it farther. Particularly heavy traffic will be routed over the Western 
lines and this increase will come while the shipments to Eastern ports 
are currently running ahead of last year. Railroad passenger traffic con- 
tinues to increase. Transportation of casualties will require more space 
as the offensives grow in intensity. Troop movements will continue, 
heavy and furloughed personnel will crowd the regular passenger trains. 
The increased freight and passenger loads must be carried with less 
equipment than the railroads had before the war. The railroads also 
are confronted with a manpower shortage, particularly on the West 
Coast. 
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‘‘Highway Transport—With trucks hauling more and more war 
freight, raw materials, supplies for the civilian front and produce from 
the farms, truck operators face equipment shortages, particularly of 
heavy duty tires. Military demands are cutting heavily into the tire 
supply. Present indications are that only about 50 percent of the es- 
sential commercial transportation tire needs will be met in the first 
quarter of 1945. Many trucks already are down for lack of replacement 
tires and as this number can be expected to increase a serious disruption 
of highway transport is possible. 

‘“Waterways—Because of the enormous wartime need for petroleum 
and its products, the nation’s waterways, Great Lakes, rivers and canals 
in 1944 took over and carried a large share of the volume between pipe- 
line and rail terminals, and cn all-water routes. The movement of iron 
ore and grain on the Great Lakes continued near the record point. 
Every available piece of floating equipment is now in use and the de- 
mand for its use is likely to continue in 1945. 

‘‘Intercity Buses—The passenger load on intercity buses continues 
to mount. These lines are now carrying three passengers for every one 
carried before the war. Their operation becomes increasingly difficult 
because of shortages of replacement tires and parts and of new buses, 
shortages that will certainly continue into 1945. 

‘‘Local Transit—Local transit systems in all sections of the country 
except the northeast continue to carry heavier passenger loads with each 
succeeding month. For the entire country the number of passengers 
carried has increased from 14,000,000,000 in 1941 to 23,000,000,000 in 
1944. Transit systems in many large cities have more than doubled 
their passenger loads since the beginning of the war. Shortages of 
equipment and manpower mean that buses and street cars will be 
erowded and uncomfortable and that staggered working hours must 
continue. 

‘*Pipelines—The country’s pipelines are now carrying into critical 
shortage areas more petroleum and its products than any other single 
medium of transportation. The entire system is working at or near 
capacity ; and there is no likelihood that the demand will be less in the 
coming year. 

‘*Private Automobiles—Scrappage of private passenger automobiles 
continues at a high rate and the total number of such cars in the hands 
of essential drivers is getting dangerously low. No new cars have been 
produced since early in 1942 and cars in use now average nearly eight 
years im age as compared with a peacetime average of four and a half 
years. As cars in use grow fewer and older the need for more and more 
group riding becomes imperative.’’ 
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Rail Transportation 
By A. Rea WiuiaMs, Editor 


Ex Parte No. 148 


In an order dated December 12, and made public on the following 
day, the I. C. C. suspended to and including December 31, 1945 the au- 
thority granted in the original report in Ex Parte No. 148—Increased 
Railway Rates, Fares and Charges, 1942, to maintain increases in inter- 
state freight rates and charges. The Commission found modification of 
previous findings with respect to interstate standard passenger fares to 
be not warranted. Exceptions provided in prior reports and orders 
with respect to rates reduced at governmental request were modified so 
as to apply only to rates established upon bases lower than reasonable or 
normal levels as compared with rates made or established for movements 
of freight by shippers generally in the same territory. 

Commissioner Alldredge concurred in so far as the passenger fares 
are concerned, but dissented in so far as relates to freight rates, ex- 
pressing the view that the Ex Parte No. 148 increases should be con- 
tinued, provided the total earnings of the carriers above a reasonable 
figure are impounded for the improvement of their properties and the 
reduction of their debts. 

Commissioner Miller dissented in so far as the increases are suspend- 
ed without any finding as to when, without a further hearing, they will 
be permitted to become effective. He expressed the opinion that the 
carriers should secure the benefit of these increases not later than the 
end of the war in Europe. 

Commissioners Johnson and Barnard did not participate in the dis- 
position of the proceeding. 





Power Brake Investigation 


On December 19, 1944, at Chicago, Chairman Patterson of the In- 
terstate Commerce Commission, presiding with Examiner Mattingly, 
concluded hearings on Docket 13528, Investigation of Power Brakes and 
Appliances for Operating Power Brake Systems. The Chairman an- 
nounced that briefs might be filed by any party up to Wednesday, Jan- 
uary 31, 1945. The Chairman indicated that promptly thereafter an 
order would issue prescribing the application of AB Brakes, under the 
specifications heretofore released. 

It is recognized that all of these brakes cannot be obtained under 
several years and that there may be difficulties in securing sufficient 
labor to apply them. Means will be afforded lines to make individual 
applications for deferments. It is not certain whether exceptions for 
cabooses, passenger cars, work equipment, non-interchangeable com- 
mercial equipment and miscellaneous equipment will be contained in 
the order or made subject to individual applications 
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Investigation of South Buffalo Ry. Co. 


Ex Parte No. 128—Investigation of South Buffalo Railway Company 
has been set for further hearing before Examiners Koebel and Burslem, 
on January 31, 1945, at the Hotel Buffalo, Buffalo, New York. The 
hearing was granted upon petition of the South Buffalo Railway Com- 
pany filed December 6, 1944. Among the subjects to be considered at 
the hearing is the matter of making a part of the record in this proceed- 
ing the deposition by Mr. W. R. McLean, which has been prepared for 
use in Civil Action No. 1464 in the District Court of the United States 
for the Western District of New York, in the proceeding entitled United 
States of America v. South Buffalo Railway Company, et al. In view 
of the further hearing, the Commission has ordered that briefs, due 
February 1, 1945 need not be filed. 

The time for filing briefs in Ex Parte 128—South Buffalo Railway 
Company Investigation, has been extended until February 1, 1945. 





Transportation of Explosives 


In Docket No. 3666—Regulations for Transportation of Explosives 
and Other Dangerous Articles, the I. C. C. has served notice of certain 
proposed amendments, giving interested parties twenty days from 
December 23, 1944 to express their views with respect to them, indicat- 
ing approval if no objection is raised thereto. 





Bituminous Coal Rates Reduction Recommended 


An I. C. C. Examiner recommended that railroads reduce by seven 
cents a net ton the carload rates on bituminous coal shipped to the steel- 
producing district around Youngstown, Ohio, from mines near Pitts- 
burgh, Pa., and make greater reductions on shipments from other nearby 
mining regions. 

The report is the result of an I. C. C. investigation of coal rates to 
the Youngstown area from Pennsylvania and Maryland and from cer- 
tain districts in West Virginia. 

The Examiner recommended that rates to the Youngstown district 
be reduced by the Commission as follows: From the Pittsburgh and Free- 
port, Pa., district, $1.37 and $1.32 respectively, instead of the present 
$1.44; from Conway and Colona, Pa., points of trans-shipment on the 
Ohio River, $.80 instead of the present $.90. (The rate to Warren, 
Ohio, is $1.) ‘‘The evidence does not indicate that the rates from 
other districts under investigation are too high with the possible ex- 
ception of the Butler-Mercer (Pa.) district,’’ the report said. It in- 
dicated that coal movement from that district is small and no interest 
in these rates had been shown. 
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FINANCE 
Resumption of Operation Upon Termination of Lease 


Division 4 of the I. C. C. has held that no certificate of public con- 
venience and necessity, under Section 1(18) of the Interstate Com- 
merce Act, is required for the operation of a line of railroad by the 
lessor company upon termination of lease. It dismissed the application 
of the Hoboken Rail Road Ware House & Steamship Connecting Com- 
pany for authority to repossess and operate a line of railroad in Hudson 
County, New Jersey. In its report, Division 4 said: 

‘*In any event the applicant will be under the impelling duty to 
operate whatever properties may revert to it under the court’s order. 
Our only concern herein is to determine whether the applicant is pre- 
cluded from resuming operation of such properties unless it obtains a 
certificate of public convenience and necessity under section 1(18) of 
the Interstate Commerce Act. Our conclusion is that the proposal here- 
in is not within the purview of that section. If and when the lease is 
terminated and the property reverts to the applicant it will have no al- 
ternative but to resume operation thereof.’’ 





B. & O. R. R. Debt Adjustment Plan 


- The Baltimore and Ohio Railroad has submitted to the I. C. C. its 
debt adjustment plan, which has already been placed before its bond- 
holders, and for which it has received approval from at least 25 per- 
cent of the aggregate amount of all claims affected. The plan calls for 
the refunding of approximately $500,000,000 of its outstanding securi- 
ties. Hearing has been held on the plan. 





Central of Georgia Reorganization 


The Railroad Credit Corporation has excepted to the report pro- 
posed by the Examiner in the Central of Georgia Railway Company re- 
organization, claiming that the payments proposed on R. C. C. loans to 
the railroad are not justifiable. The Examiner’s report proposes that 
the R. C. C. receive $75,000 in, cash payment plus undistributed shares 
of stock with an original value of $37,010. The R. C. C. points out that 
the shares are now valued at only $28,058. R. C. C. further states that 
the shares were given as security until such time as the debts had been 
paid in full and were not in payment of it. Therefore, the stocks would 
be the property of the R. C. C. until the debt has been fully settled in 
eash. R. C. C. further excepts to the report so far as it states that 
R. C. C. transactions are to be treated as ‘‘regular commercial trans- 
actions’’ and points out that it is a non-profit agency operating for the 
benefit of the railroads and, therefore, not commercial in aspect, and 
should have its debtors make payment accordingly. 
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Columbia & Millstadt Purchase 


Examiner R. Romero, of the Bureau of Finance, has recommended 
that Division 4 of the I. C. C. deny the application of the Columbia & 
Millstadt Railroad Company for authority to purchase and operate a 
branch line of the Gulf, Mobile & Ohio Railroad Company in Monroe and 
St. Clair Counties, Illinois. The recommended denial is based upon the 
policy of the Commission of not favoring acquisition and operation of 
short lines of railroad, to act as feeder lines of trunk lines, where the 
short line is controlled by or affiliated with an industry furnishing a 
large volume of the traffic. 





Denver & Rio Grande Western R. R. Co. Reorganization 


Federal Judge George H. Moore, at St. Louis, has authorized the 
Trustee of the Missouri Pacific Railroad Company to appeal from an or- 
der of the United States District Court of Colorado, at Denver, con- 
firming the plan of reorganization for the Denver & Rio Grande Western 
Railroad Company, entered November 29. The appeal will be taken 
to the United States Circuit Court of Appeals for the 10th Circuit. 





Florida East Coast Reorganization 


The Atlantic Coast Line Railroad has filed a brief with the I. C. C. 
in support of the petition of Florida East Coast Railway bondholders 
seeking the reopening of the reorganization proceedings of that carrier 
so as to permit the filing of a new reorganization plan proposing oper- 
ation of the Florida East Coast property by the Atlantic Coast Line. In 
its brief the Atlantic Coast Line says that the future of the Florida East 
Coast would be more secure attached to an existing railroad than as 
an independent railroad faced with intense competition from highway 
traffic and steamship operation. 





Missouri Pacific Reorganization 


Notice of intention to appeal from a recent decision by Federal 
Judge Moore in the Missouri Pacific Railroad proceeding has been filed 
in United States District Court at St. Louis. The decision dismissed 
without prejudice a petition by Andrew W. Comstock, for himself and 
other holders of Missouri Pacific 544 percent secured serial bonds, for 
leave to institute a separate proceeding in the name of the trustee of 
the New Orleans, Texas and Mexico Railroad to expunge a claim of the 
Missouri Pacific of $10,000,000 and accrued interest against the N. O. 
T. & M. 
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N. Y., N. H. & H. Reorganization 


In F. D. 10992—New York, New Haven and Hartford Railroad Re- 
organization, Division 4 of the I. C. C. has certified the results of the 
voting by the various classes of creditors on the plan of reorganization 
of the New Haven approved by the Commission and the Court. 





N. Y., Ontario & Western Trustees 


Division 4 of the I. C. C. has ratified the appointments of Raymond 
L. Gebhardt and Ferdinand J. Sieghardt, as trustees of the New York, 
Ontario & Western Railway Company, vice Frederic E. Lyford, Trus- 
tee, resigned. Mr. Lyford, who is a Director of this Association, is As- 
sistant to the Chairman of the Board, Merritt-Chapman & Scott Cor- 
poration, 17 Battery Place, New York 4, New York. 





St. Louis-San Francisco Ry. Co. Trustees 


Mr. J. M. Kurn, co-trustee of St. Louis-San Francisco Railway 
Company, debtor, retired effective December 31, 1944. Judge Frank A. 
Thompson, co-trustee with Mr. Kurn, was appointed sole trustee of said 
debtor, effective January 1, 1945. 





Western Pacific Reorganization 


The Western Pacific Railroad emerged from its 9-year trusteeship 
on December 29, under an order signed by Federal Judge St. Sure of 
Denver, Colorado. The road will continue operation under the corpor- 
ate title of ‘‘Western Pacific Railroad Corporation.’’ 





Railroad Freight Traffic—November 


The volume of freight traffic handled by Class I railroads in No- 
vember 1944, measured in revenue ton-miles, amounted to approxi- 
mately 59,400,000,000 ton-miles, according to a preliminary estimate 
based on reports just received from the railroads by the A. A. R. The 
decrease under November 1943 was one per cent. 

Class I railroads in the first eleven months of 1944 performed two 
per cent more revenue ton-miles of service than in the same period of 
1943. The 1944 total was seventeen per cent greater than 1942 and two 
and one-quarter times the ton-miles volume of the first eleven months 
in 1939. 





Prospective Freight Car Loadings 


Freight car loadings in the first quarter of 1945 are expected to 
be only slightly greater than those in the same quarter of 1944, ac- 








388 * 1. C. C. PRACTITIONERS’ JOURNAL 





cording to estimates just compiled by the thirteen Shippers’ Advisory 
Boards and made public on January 8th. 

On the basis of those estimates, freight car loadings of the twenty- 
eight principal commodities will be 8,787,396 cars in the first quarter 
of 1945, compared with 8,768,854 actual car loadings for the same com- 
modities in the corresponding period in the preceding year. Seven of the 
thirteen Shippers’ Advisory Boards estimate an increase in carloadings 
for the first quarter of 1945 compared with the same period in 1944 but 
six estimate decreases. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended December 23, 1944 
totaled 762,449 cars, an 18.9 per cent increase above the corresponding 
week in 1943 and a 28.9 per cent increase above the same week in 1942. 
There was a 1.7 per cent increase above the preceding week. 





Railroads Net Income 


Class I railroads of the United States in October, 1944, had an es- 
timated net income, after interest and rentals, of $59,900,000 compared 
with $76,026,558 in October, 1943, according to reports filed by the 
carriers with the Bureau of Railway Economies of the A. A. R. 

In the first ten months of 1944, they had estimated net income, af- 
ter interest and rentals, of $562, 000, 000 compared with $775,529, 505 in 
the corresponding period of 1943. 

Class I railroads in October, 1944, had a net railway operating in- 
come, before interest and rentals, of $97,346,467 compared with a net 
railway operating income of $113,311,205 in October, 1943. (October is 
the seventeenth consecutive month in which the net earnings of the car- 
riers has shown a decline). 

Class I railroads in the first ten months of this year had a net rail- 
way operating income, before interest and rentals, of $945,315,434 com- 
pared with $1,195,867,342 in the same period of 1943. 

In the twelve months ended October 31, 1944, the rate of return on 
property investment averaged 4.04 per cent compared with a rate of re- 
turn of 5.63 per cent for the twelve months ended October 31, 1943. 





Railroads Establish Operating Records in 1944 


President John J. Pelley of the Association of American Railroads 
issued a statement on December 29th, reviewing the transportation 
records made by the railroads in 1944. Outstanding operating records 
established in that year are summarized as follows: 

1. Average load of freight per train was 1,144 tons, the highest on 
record. In 1943 it was 1,116 tons. 
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2. Performance per train more than doubled in 20 years, gross ton- 
miles per freight train hour having increased from 18,257 in 1924 to 
37,548 in 1944, while net ton-miles per freight train hour increased from 
8,222 in 1924 to 17,745 in 1944. 

3. Average daily movement of active freight cars was 52.8 miles in 
1944 compared with 52 miles in 1943. 

4. Average haul of freight was 478 miles in 1944, compared with 
469 miles in 1943. 

5. The average number of passengers per car and per train was 
much greater than ever before. 

6. Average revenue for hauling a ton of freight one mile was 
0.942 cents compared with 1.116 cents twenty years ago. 

7. Average capacity of freight cars was 50.9 tons at the end of 
1944, the highest on record. 

8. Tractive power of steam locomotives averaged 53,000 pounds, 
the highest ever recorded and an increase of 33 per cent compared with 
twenty years ago. 





Pennsylvania Railroad Steam Turbine Locomotive 


The Pennsylvania Railroad has put into experimental operation a 
new 6900-horse power steam turbine locomotive in furtherance of its 
effort to develop the most efficient type of coal-burning power. The com- 
pany has placed in service several other new types of steam locomotives 
for test and observation purposes. 

The new locomotive is described as the first direct-drive steam tur- 
bine locomotive ever built in the United States. For some years the 
steam turbine engine has offered a problem of reversing when applied 
directly to locomotive wheels. This difficulty has now been overcome. 





Railroad Revenues—November 


The Association of American Railroads reports that the Class I rail- 
roads had estimated operating revenues in November 1944 of 0.09% 
greater than in November 1943. While freight revenues increased 1.8%, 
passenger revenues decreased 2.4%. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,409,231 employees at the middle of November 1944, an increase of 
3.53 percent as compared with the middle of November 1943, but a de- 
creased of 0.03 percent as compared with the middle of October 1944. 
Railway employment at the middle of November was 136.9 per cent of 
the 1935-1939 average. 
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Steam Railway Accidents 


During the first ten months of 1944 there were 13,446 steam railway 
train accidents as compared with 13,443 in the first ten months of 1943. 
During the first ten months.of 1944 there were 159 passengers killed and 
3,790 passengers injured in train and train service accidents. This 
compares with 173 passengers killed and 4,187 passengers injured during 
the same period of 1943. In the first ten months of 1944 there were 815 
employees killed while on duty and 38,970 employees injured while on 
duty. This compared with 807 employees killed and 37,817 employees 
injured while on duty during the first ten months of 1943. 





Per Diem Rate Increase 


Executive Vice-Chairman Knott of the Operating-Transportation 
Division of the A. A. R. has issued Circular T-160-B, dated December 
20, 1944, giving notice that the freight car per diem rate will be $1.15 
effective January 1, 1945. This action was taken after member roads ap- 
proved a resolution of the Board of Directors of the A. A. R. of Novem- 
ber 14, 1944 to that effect. 





Special Car Order No. 47 Issued 


The A. A. R. Car Service Division has issued Special Car Order No. 
47, dated November 29, 1944, effective December 4, 1944, applying to 
box cars of the XM type owned by railroads in Northwestern, Central- 
western and Southwestern districts, and by the Illinois Central Rail- 
road, when located on railroads in Eastern, Allegheny, Pocahontas and 
Southern territory. 

The order prescribes that these cars may be used for reloading 
only to or via owner’s line or to a junction point with owner, when re- 
leased on a railroad that is a direct connection of the owner. When such 
cars are released on a railroad not a direct connection of the owner, they 
may be used for reloading only to or via owner’s line or to a destination 
on road-haul service on a direct connection of owner when such loading 
is in direct route toward owner. Cars must not be delayed or back- 
hauled to obtain such loading, and in the absence of immediate loading 
must be given prompt empty movement in home route or short route. 








MISCELLANEOUS 
1. C. C. Service Order Held Invalid 


Judge Hulen of the U. S. District Court for the Eastern District of 
Missouri has dismissed a suit for $2,500 damages filed against the trus- 
tee of the Missouri Pacific Railroad by District Attorney Blanton for 
alleged violation of an I. C. C. service order prohibiting use of refriger- 
ator cars to transport non-perishable commodities. Judge Hulen up- 
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held the railroad’s contention that the service order did not specify the 
duration of the emergency and, therefore, in effect was perpetual, and 
so invalid. The railroad was charged with transporting empty beer kegs 
from Little Rock, Ark., to St. Louis on five occasions. The suit was 
filed at the request of the I. C. C. * 





Railroad Credit Corporation Distribution 


The Railroad Credit Corporation will make a liquidating distribu- 
tion on January 31, 1945, of 1 percent of the fund as of December 31, 
1944. This will bring the total amount distributed to 92 percent of the 
original fund contributed by carriers participating in the Marshalling 
and Distributing Plan, 1931. 





Scheduling Production and Delivery of Freight Cars 


WPB Transportation Equipment Division Director Cornell on De- 
cember 30, 1944 sent a letter to all builders of railroad freight cars read- 
ing as follows: 

‘‘This letter supersedes the ‘Victory Emergency Standard’ form 
letters WPBI 1420 and 1481 dated January 8 and January 26, 1944 
respectively. 

‘‘Until further notice the future scheduling for production and 
delivery of freight cars for general service under Limitation Order 
L-97-a will not be restricted to specified design. 

‘*Future requests for authorization under L-97-a and CMP applica- 
tions for material in connection therewith will be reviewed on the basis 
of established normal standards of car construction.’’ 





Budget Bureau Inquires Into Freight Rates 


Chairman Wheeler of the Senate Committee on Interstate Com- 
merce sent a letter, on December 12, to the Director of the Bureau of the 
Budget, suggesting a check-up on the rates being charged the government 
by the railroads for the movement of war materials. He based his sug- 
gestion on testimony presented to his committee during the hearings on 
H. R. 4184, the Boren Land Grant Rate Bill. 

The Boren Bill to repeal the land grant laws passed the House dur- 
ing the last session of Congress but failed to pass the Senate. 





Investigation of Freight Rates Paid by War Department 


The Bureau of the Budget has advised Chairman Wheeler of the 
Senate Committee on Interstate Commerce that it plans to undertake 
an investigation of the freight rates the War Department has been pay- 
ing railroads. Staff members of the Bureau have already made inquiry 
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into the freight payments made by the Transportation Corps of the War 
Department and by the U. S. Maritime Commission. They are now 
making similar studies of the payments made by the Navy Department 
and the Procurement Division of the Treasury Department. Director 
Smith said that the preliminary inquiry disclosed that the Maritime Com- 
mission has not made excessive rate payments on war-time traffic. As 
to the Army Transportation Corps, where instances of excessive freight 
payments were found, the evidence of the Army practices was sum- 
marized as follows: 

1. A very large volume of war traffic was shipped by the War De- 
partment before it established a large unit to analyze freight charges. 

2. Although the Transportation Corps has review power over all 
War Department freight payments, the Army Air Forces negotiates its 
own transportation arrangements, with resultant delays and confusion 
in freight charge analysis. 

3. A backlog of cases requiring review, renegotiation and negotia- 
tion developed, but is now being reduced. 

4. All the 30,000 bills of lading received daily are not checked. 
About one-third are samples and checked for classification and reason- 
ableness. 

5. Inability to secure and retain competent personnel to classify 
and analyze rates has handicapped the Transportation Corps of the 
Army. 





Per Diem on Mexican-Owned Freight Cars 


Note 1 to Per Diem Rule 1, effective January 1, 1945, has been 
amended by the General Committee of the Car Service Division of the 
A. A. R. to read as follows: 

‘Note 1:—Effective January 1, 1945, the rate for the use of freight 
ears owned by United States and Canadian roads, in the Republic of 
Mexico and for the use of freight cars owned by Mexican roads which 
are ‘Non-Resident Foreign Corporations’ under the United States Reve- 
nue Laws, in the United States, shall be $1.50 per car per day, the added 
35 cents to cover taxes, which it is required be paid to the Mexican and 
United States Governments, respectively, by or for account of the car 
owners. ’’ 

The 5 cents of the 20 cents increase in Mexico, in addition to the 
15 cents over the present domestic rate, is necessary to cover the in- 
crease to a higher bracket in Mexican income tax which will develop 


when earnings are computed on the basis of the increased car hire rate 
in Mexico. 








R. R. Employees to Seek Further Wage Increases 


President T. C. Cashen of the Switchmen’s Union of North Amer- 
ica, and Chairman of the Railway Labor Executives Association, said, 
in a statement issued on December 29, that ‘‘The feeling is growing 
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among railway brotherhoods that there must be another general move- 
ment forward on the wage front so that living standards of the nation’s 
railroad employees may be protected from further decline. The chiefs 
of three of the operating railway labor organizations have. called a con- 
ference of general chairmen in Chicago this month to discuss ‘inequities’ 
in wages and working conditions on the railroads.”’ 





Reemployment of Returned Veterans 
The President approved Public Law No. 473, 78th Congress, De- 


.eember 8, 1944, amending the Selective Service and Training Act of 


1940, so as to give discharged service men 90 days in which to apply for 
their old jobs, instead of 40 days as provided in the original law. 





M. J. Gormley Retires 


M. J. Gormley, Executive Assistant to the President, A. A. R., 
retired December 31, having completed fifty years of railroad service. 





RARE OPPORTUNITY TO PURCHASE EARLY VOLUMES OF 
1. C. C. REPORTS 


One of our members, Mr. James Garfield, 30 State Street, Boston 9, 
Massachusetts, is offering for sale at $200.00 Volumes 1 to 178, in- 
elusive, of the Interstate Commerce Reports. These volumes are in good 
condition. 

The first twenty volumes of I. C. C.| Reports are now out of print. 
The Lawyers’ Cooperative Publishing Company of Rochester, New York, 
has discontinued publishing the first twenty volumes and now has on 
hand, according to reports, only one set of these early volumes, which 
we understand are for disposal at $250.00. 

Mr. Garfield will not sell.the volumes separately ; they must be pur- 
chased as a lot. : 

For the information of our members, one of the Washington, D. C. 
lawbook publishers, and dealers in second-hand law books, is asking $1.50 
per volume for second-hand I. C. C. Reports at the present time, and, as 
far as we can learn, this does not include the first twenty volumes. 

Here’s an opportunity for someone who wishes a good buy! 












Motor Transportation 


By J. Nintan Beau, Editor 


Regular v. Irregular Routes 


The Brady Transfer and Storage Co., MC-C-246, is being developed 
by the Commission as an appropriate proceedings for the establishment 
of basic criteria to distinguish regular from irregular route operations. 
The Brady Company holds extensive irregular route rights for general 
commodities, extending from the east coast to as far west as Omaha and 
operates more than 300 units of equipment. In the course of the 
development of its business, it has come to operate regular service be- 
tween numerous points. As a regular route operation may not be con- 
ducted under an irregular route certificate, the Brady case will es- 
tablish a precedent for the guidance of many motor carriers who are 
similarly situated. In a tentative report the Commission discusses the 
significance of fixed terminals, solicitation forces, scheduled service, ete. 
It is probably that, in this case, the Commission will find that the Brady 
Company is now operating numerous ‘‘regular routes,’’ and the case 
will be interesting in that it should develop the means whereby Brady 
and other operators may extract themselves from the difficulties which 
the growth and development of their business has brought about. A 
tentative report has been issued and interested parties have been in- 
vited to file briefs. The certificate rights of the Brady Company are re- 
ported in 23 M. C. C. 767 and 34 M. C. C. 731. 





Collective Rate Making—Anti Trust Laws 


The State of Georgia has sought to invoke the original jurisdiction 
of the Supreme Court in a complaint against certain railroads which 
publish class rates in the south which are higher than class rates in ef- 
fect in Official Territory. One of the important issues in the case is 
whether group action by the carriers in fixing rates is illegal per se. 
While the state contends that the fixing of higher rates for the south 
is discriminatory, the case goes beyond that issue, and raises the ques- 
tion as to whether group action is legal, even though the rates so fixed 
may be reasonable. This case is of great interest to both carriers and 
their rate bureaus. The Department of Justice is taking the position 
that group rate making is in the nature of a conspiracy to fix prices, and 
that nothing in the Interstate Commerce Act supersedes the provisions 
of the Anti Trust Laws in connection therewith. 





Taxation By States of Receipts 


In the September, 1944 issue of the JouRNAL at page 1014, reference 
was made to the case of Connecticut v. Spector, which involved taxation 
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of the receipts of a purely interstate motor carrier. The case was ar- 
gued before the Supreme Court on November 9th, and was decided De- 
ecember 4th. The United States District Court had held that the tax 
was not applicable to interstate commerce, and that it would be uncon- 
stitutional if applied to interstate commerce. The Circuit Court of Ap- 
peals held that the tax applied to interstate commerce and was consti- 
tutional as applied. The Supreme Court set aside the decision of the 
Circuit Court of Appeals and remanded the case to the District Court 
with instructions to that Court, to retain jurisdiction pending the bring- 
ing of an action in the State Court, for the purpose of having the State 
Court construe the statute before Federal Courts are called upon to pass 
on the issues presented. The decision of the United States District Court 
is reported in 47 Fed. Sup. 671, the Circuit Court citation is 139 Fed. 
2nd 809, and the decision of the Supreme Court is reported in 89 L. ed. 
105. 





Sale of Abandoned Rights 


In the ease of Beacon Fast Freight Co., Inc.,—purchase—Clarence 
L. Hardy, Docket MC-F-2405, the Commission has under consider- 
ation the sale of rights which have long been inactive. In the original 
report the transaction was approved. However, certain competitors have 
petitioned for reconsideration by the full Commission. The protestants 
take the position that, in as much as the certificate was inactive, the 
holder was not a carrier subject to Section 5, and therefore the trans- 
action could not be authorized under Section 5. This case is important 
because, in addition to the matter of the sale of inactive routes, it in- 
volves the extension of the line of a regular route operator, through the 
purchase of irregular route rights. Protestants contend that it is idle 
for the Commission to merely admonish a purchaser that he must observe 
the distinction between regular and irregular route operations, when 
it is apparent that the object of the purchaser is to secure entry to a 
point to which it had been unable to establish rights either under the 
‘‘orandfather’’ clause or on a showing of public convenience and ne- 
cessity. 





Contract Carriers—Agency Publication of Schedules 


The Contract Carriers’ Division of the American Trucking Asso- 
ciations has petitioned the Commission for modification of tariff Circular 
No. MF-2. They point out that under the present regulations a con- 
tract carrier may not issue a power of attorney to a corporation for the 
purpose of publishing a schedule of minimum rates. The Contract 
Carrier Division of ATA is a separate corporation under the name of 
Contract Carriers, Inc., and as such separate corporation it desires to 
hold powers of attorney from its members for the purpose of filing their 
schedules of minimum rates. 
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Hours of Service—Fair Labor Standards Act 


The Bert Rice Truck Service of McPherson, Kansas, has petitioned 
the Commission to clarify its jurisdiction over employees whose duties 
affect safety of operations. The petitioner contends that, where em- 
ployees are engaged in both interstate and intrastate operations, there 
is a conflict in jurisdiction as between the Interstate Commerce Com- 
mission and the Labor Department, which administers the Fair Labor 
Standards Act. He seeks to have the Commission determine the time and 
circumstances under which the employees are subject to the Commis- 
sion’s jurisdiction where these mixed duties are involved. Petitioner 
referred to the case of Amuchick v. Trans American Freight Line. 





Illegal Operations—Basis For Certificate 


The Supreme Court of the United States, in the case of Super 
Service Motor Freight Co., Inc., v. U. S. and I. C. C., No. 731, will 
review the power of the Commission to consider past illegal operations 
in connection with determination of future public convenience and 
necessity. The Southeastern Motor Lines, Inc., applied for ‘‘grand- 
father’’ rights under the Motor Carrier Act, and its application was 
denied. In the meantime, the rights had been acquired by Associated 
Transport, Inc. Upon an application for a certificate of public con- 
venience and necessity, the record of service subsequent to the ‘‘grand- 
father’’ clause date was offered and received in support of the applica- 
tion. Competing motor carriers brought suit to set aside the order of the 
Commission on the ground that the Commission was without jurisdiction 
and power to consider the alleged illegal operations under the ‘‘grand- 
father’’ claims in connection with the granting of the certificate of pub- 
lie convenience and necessity under the extension application. The 
District Court dismissed the petition and the matter was brought to the 
Supreme Court on appeal. Specifically, complainants contend that 
shortly after the:‘‘grandfather’’ clause date there was a suspension in 
the operations of the Southeastern Motor Lines, Inc., which suspension, 
it is contended, was within the control of the carrier. Therefore, it is 
further contended that the operations could not be resumed legally and 
that all service performed under the resumed and allegedly illegal oper- 
ations could not be used in support of a certificate of public convenience 
and necessity under an extension application. The Commission has on 
a number of occasions considered this question and generally granted 
certificates of convenience and necessity upon proper showing and in- 
cluding consideration of past operations which may not have been free 
from doubt. This is the first time that the Supreme Court has been 
called upon to review the question. 
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Motor Carrier—Forwarder—Joint Rates 


In a proposed report in Docket MC-C-440, it has been recommended 
that the Commission find that the provisions of Section 409(a), relat- 
ing to temporary permission to maintain joint rates between forwarders 
and motor carriers, is not applicable to line haul service by motor car- 
riers for forwarders. The examiners contend that the temporary period 
allowed for joint rates referred only to assembly and distribution ser- 
vice and was never intended to cover line haul service. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, Jr., 
Chairman, Memorials Committee 


Apvam J. Bessoto, G. T. M., The Gulf Oil Company, Gulf Building, 
Pittsburgh, Pennsylvania. (1-22-44). 

C. A. Hopaman, T. M., The Port of San Diego, San Diego, Califor- 
nia. (11-26-44). 

Frep M. RensHaw, (Retired) formerly Traffic Manager, Buffalo 
Chamber of Commerce, Buffalo, N. Y. (12-29-44). 








Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


Freight Forwarder Insurance For Protection of The Public— 
Ex Parte No. 159 


The I. C. C. has issued a report and order, dated October 11, 1944, 
in the above-described docket, prescribing rules and regulations under 
Section 403(c) and (b) of the Interstate Commerce Act to cover the 
filing and approval of bonds and insurance for protection of the public 
by freight forwarders subject to Part IV of the Act. The regulations 
will become effective on February 1, 1945. 

Briefly, the order requires each freight forwarder to file with the 
Commission a surety bond, policy of insurance (or certificate of insur- 
ance in lieu thereof), qualifications as a self insurer, or other securities 
or agreements, covering loss of or damage to property moving in for- 
warder service (cargo insurance), in the following amounts: 


(1) For loss of or damage to property while carried on or resting 
in any one conveyance, other than a watercraft—$1,000. 

(2) For loss of or damage to or aggregate of losses of or damages to 
property occurring at any one time and place, or while carried 
on or resting in any one watercraft—$2,000. 


Freight forwarders who are engaged in the performance of trans- 
fer, collection, and delivery service who use, in connection therewith, 
motor vehicles operated by or under their direction and control must 
file with the Commission a surety bond or policy of insurance to cover 
any final judgment recovered against them on account of bodily injuries 
to or death of any person, or loss of or damage to property, (except that 
covered by cargo insurance, referred to above) in the following amounts: 


(1) For bodily injuries to or death of one person—$5,000. 

(2) For bodily injuries to or death of all persons injured or killed 
in any one accident, subject to a maximum of $5,000 for bodily 
injuries to or death of one person—$10,000. 

(3) For loss of or damage in any one accident to property, exclud- 
ing eargo, of others—$1,000. 








The rules contained in the Commission’s order also prescribe the 
regulations with respect to qualifications of insurance companies which 
may be utilized, and set up the requirements for self insurers. 
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Bills of Lading of Freight Forwarders Docket No. 28990 


By order dated December 5, 1944, the Commission has made its 
findings in the investigation concerning freight forwarder bills of lad- 
ing practices, Docket No. 28990, and has prescribed certain regulations 
with respect thereto which must be put into effect on or before April 
1, 1945. 

The order does not prescribe any requirements as to the form of 
the bill of lading or receipt, nor does it concern the issuance of bills of 
lading by common carriers subject to Part I, II, or III of the Act to for- 
warders for shipments tendered to such carriers by freight forwarders. 
It is concerned solely with the responsibility of the freight forwarders, 
under Sections 413 and 20(11) of the Act, to issue bills of lading or re- 
eeipts to their shippers. 

In its report the Commission points out that under Section 413 the 
forwarder is made the ‘‘receiving and delivering transportation com- 
pany’’ for the purposes of Section 20(11) and (12). The report states 
‘*Although shipments may be received by motor common carriers in 
forwarder service, the responsibility, as between the actual shipper and 
the transportation company or companies is that of the forwarder. To 
that extent we are of the opinion that Section 413 is supplementary to 
Section 20(11) in that the forwarder must issue the receipt or bill of 
lading, assume liability to the lawful holder thereof for any loss, dam- 
age or injury to such property caused by it or by any common carrier 
which it may employ in the performance of its undertaking to the gen- 
eral public to transport or provide transportation of property. As to 
the liability, if any, between the motor carrier and the forwarder we 
express no opinion.’’ 

The following excerpt from the order contains the requirements 
which forwarders must meet on and after April 1, 1945: 


“Through bills of lading to be issued. All freight forwarders 
subject to part IV of the Interstate Commerce Act participating 
in the transportation of property in interstate commerce are re- 
quired, on or before April 1, 1945, and thereafter, to maintain and 
apply on all shipments moving under forwarder rates in interstate 
commerce, rules, regulations, and practices providing for the is- 
suance to the shipper, at the initial point of origin, of a through 
bill of lading, covering the transportation from initial point of 
origin to ultimate destination, either by the freight forwarder on 
its form, or by a motor common carrier on its form with a notation 
thereon showing the name of the freight forwarder in whose service 
the shipment is moving. Where a motor common carrier receives 
property at initial point of origin and issues a receipt therefor on 
its form, with a notation thereon showing the name of the freight 
forwarder in whose service the shipment is moving, the freight for- 
warder, upon receiving the shipment at the ‘on line’ or consolidating 
station, shall issue a through bill of lading on its form as of the 
date the shipment is received at initial point of origin.’’ 
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Assembling and Distribution Rates—Docket |. & S. No. M-2191 


The I. C. C. has found certain assembling and distribution rates, 
published in purported compliance with the provisions of Section 408 
of the Interstate Commerce Act, to be unlawful because the respondent 
motor carriers did not establish that the differences between the pro- 
posed rates and their normal rates were justified by the respective con- 
ditions under which the services of the motor carriers would be utilized. 

The decision was rendered in I. & S. Docket No. M-2191, Minnesota 
and North Dakota—Assembling and Distribution Rates. The suspended 
schedules were published by A. R. Fowler, on behalf of a number of 
motor carriers, for application between certain points in Minnesota and 
North Dakota. As originally filed, the application of the rates was 
limited to the traffic of freight forwarders subject to part IV of the Act. 
Later the tariff was amended so as to extend the application of the rates 
to others as described in the schedules. 

The rates provided in the suspended schedules were approximately 
75% of the respondents’ normal class rates. Respondents submitted 
evidence showing a saving in pick-up and delivery expense, and elimina- 
tion of practically all solicitation expense on the traffic handled under 
the proposed rates. The Commission pointed out that Congress, in its 
reports on this section when the legislation was being considered, enum- 
erated five conditions which might justify assembling and distribution 
rates on a basis lower than normal class rates. Reference was also made 
to the decision in Definition of Freight Consolidators, 43 M. C. C. 527, 
wherein certain assembling rates published by Transamerican Freight 
Lines, Inc., were approved. The distinction is made that in the Trans- 
american Case there was a showing of additional conditions in justifi- 
cation of the reduction. The rates published by Transamerican Freight 
Lines were approximately 85% of that carrier’s class rates. 





Determination of Status of Pacific Coast Wholesalers’ Assn. 
Docket Ex Parte No. 160 


The I. C. C., Division 4, by an order entered December 6, 1944, 
has instituted an investigation, upon the Commission’s own motion, 
for the purpose of determining whether the Pacific Coast Wholesalers’ 
Association or its directors, officers, or representatives are in violation 
of any of the provisions of part IV of the Interstate Commerce Act. 
By a later notice, this proceeding has been set for hearing on February 
2, 1945, at Los Angeles, Calif. 

The order recites that the association has never applied for or re- 
ceived a permit from the Commission authorizing its operations. The 
Association asserts that its operations are exempt under the provisions 
of Section 402(c)(1) of the Act. 











— sr Se oS 


— —~— - 


JANUARY, 1945 401 














Forwarder-Motor Carrier Joint Rates For Terminal To Terminal 
Transportation—Docket No. MC-C-440 


An investigation was instituted by the Commission, on its own mo- 
tion, by order dated November 13, 1944, concerning the practice of cer- 
tain freight forwarders and motor carriers whereby joint rates are 
utilized for what the order terms ‘‘line-haul’’ transportation between 
terminals (concentration and break-bulk points) of said freight for- 
warders. Simultaneously with the release of the order, the Commission 
served on the respondents a proposed report prepared by W. V. Hardie 
and Walter T. Hayes, as Special Examiners. 

While only three freight forwarders and three motor carriers are 
named as respondents, the proposed report is in the nature of an inter- 
pretation of the provisions of Sections 408 and 409 of the Interstate Com- 
merce Act, and would have the effect of condemning the described prac- 
tices, if any exist, among other units of the industry. Reviewing the 
legislative history of the two sections referred to, the Special Examiners 
conclude that they were intended by Congress to be read together, and 
that Section 409 was not intended to authorize rates which were ex- 
pressly excluded from Section 408. 





Freight Forwarder Permits Granted 


The I. C. C., Division 4, by order dated December 2, 1944, has is- 
sued a permit to Central States Freight Service, Inc., Docket No. FF-137, 
authorizing applicant to operate as a freight forwarder of commodities 
generally between all points in Mont., North Dakota, South Dakota, 
Minn., Colo., Ill., Iowa, Kans., Mo., Nebr., New Mexico, Okla., Texas, 
and Wyo., on the one hand, and Conn., Ill., Ind., Ky., Me., Md., Mass., 
Mich., N. H., N. Y., N. J., Ohio, Pa., R. I., Tenn., Vt., Wis. and the Dis- 
trict of Columbia, on the other hand. The permit and order will take 
effect on February 7, 1945. 

The I. C. C., Division 4, by report and order dated December 8, 
1944, has granted a permit to James Gallagher, Jr., d/b/a Gallagher 
Carloading Co., authorizing applicant to operate as a freight forwarder 
of (1) commodities generally (a) from points in Dela., Md., N. J., N. Y.,. 
Pa., and the Dist. of Col., to points in Ark., Ind., IIll., Iowa, Kans., 
Mich., Minn., Mo., Nebr., N. D., S. D., Okla., and Wis.; and (b) from 
points in Conn., Dela., Ind., Ky., Me., Md., Mass. N. H., N. J., N. Y., 
Ohio, Pa., R. I., Vt., W. Va., and the Dist. of Col., to points in Ariz., 
Calif., Colo., Idaho, Mont., Nev., N. M., Ore., Utah, Wash., and Wyo.; 
and (2) paper and paper products from points in Conn., Mass., N. H., 
and Vt., to points in Dela., Md., N. J., Pa., Va., and the Dist. of Col. 
















Water Transportation 


By R. GRAnvitLE Curry, Editor 


1. 'C. C. DECISIONS 


Division 4, Reversed in Important Case Involving Contract Carrier 
or Common Carrier Status—Contract Carrier Status Found— 
Restriction of Authority to Specific Commodities and For 
Not More Than Three Shippers on Any One Voyage 


Upon reconsideration in No. W-157, American Range Lines, Inc., 
Contract Carrier Application, decided December 5, 1944, the entire Com- 
mission, with three Commissioners dissenting and one not participating, 
found that applicant is a contract carrier and reversed the finding of 
Division 4 in 250 I. C. C. 510, that it should be classed as a common 
earrier. Applicant was found to be entitled under the ‘‘grandfather’”’ 
clause to continue operation as a contract carrier by self-propelled ves- 
sels in the transportation of specific commodities, by way of the Atlantic 
Ocean and the Gulf of Mexico and tributary waterways between desig- 
nated ports and points. However, the Commission imposed a restric- 
tion that applicant would be authorized to transport a limited number 
of specified commodities ‘‘in lots of 500 tons or more for not more than 
three shippers on any one voyage.”’ 

The case was reopened upon the petition of protesting steamship 
lines which contended that applicants in maritime transportation had 
always been known as a ‘‘tramp ship operator’’ and should be limited 
as to cargoes and shippers in accordance with service performed during 
the ‘‘grandfather’’ period. 

The Commission, after describing the purpose of tramp ship oper- 
ators generally and after referring to Federal court decisions to the 
effect that operators engaged in the transportation of full cargo lots 
for one shipper had been held to be common carriers, proceeded to dis- 
tinguish common carriers and contract carriers under the statute as fol- 
lows: 


‘The principal characteristics of a common carrier are holding 
out to carry for the general public, its obligation to carry for all 
parties without discrimination that tender payment of its charges 
and, under the act, at its published rates, and its legal liability for 
damages occasioned by refusal or unjustifiable failure to transport. 
Transportation for compensation necessarily implies some contract 
or agreement as to the amount thereof. The mere tendering of 
traffic to a common carrier and compliance with the carrier’s rules 
as to the payment of charges is the acceptance of the offer held out 
to the public and consummates the contract of carriers. A bill of 
lading issued by a common carrier is a receipt for the traffic and 
an evidence of the contract, rather than the contract itself.’’ 


_ 














JANUARY, 1945 403 











‘“Where there was no holding out, or in other words, no out- 
standing offer to the public generally, as was the case of a private 
earrier at common law, Congress provided that transportation by 
a contract carrier must -be ‘under individual contracts or agree- 
ments.’ The reasonable interpretation of the word ‘individual’ is 
that it was used as opposed to the general contract, arising by op- 
eration of law, of a common carrier and in its ordinary meaning 
of ‘only one,’ or as a contract or agreement negotiated with one 
shipper. The report intimates that each contract of carriage by a 
common carrier is an individual contract. That is true to the ex- 
tent that the contract is not consummated until the general offer is 
accepted and the acceptance is the act of an individual. It is sig- 
nificant, however, that Congress saw fit to incorporate the words 
‘individual contracts or agreements’ in the definition of a contract 
carrier and omit them from the definition of a common carrier. 
It must have intended to convey some different meaning than the 
obligation of a common earrier. To hold otherwise, we would have 
to treat those words as mere surplusage. Applicant here required 
an individual contract or agreement in every instance before it per- 
formed any transportation.’’ 


The Commission said that, while refusal to accept shipments of 
responsible persons might be regarded as evidence of a holding out to 
serve the general public, absence of evidence of such refusal is of no 
significance in determining the contract or common carrier status of 
an applicant. 

The Commission upon reviewing the facts found that under the 
principles announced applicant should be found to be a contract carrier 
and should be limited in its operations as above pointed out. 

In a vigorous dissent by Commissioner Mahaffie, in which the other 
two members of Division 4, namely, Commissioners Porter and Miller, 
joined, it is contended that applicant should be held to be a common 
earrier on the facts and under the applicable provisions of the statute 
and that the holding of the majority is inconsistent with previous de- 
cisions of the Commission. Exception is also taken to the assertedly 
vague designation of specific commodities. 





Commission on Reconsideration Affirmed Findings That ‘‘Transpor- 
tation of Commodities Generally Does Not Include Freight Car 
Ferry Service”—Power to Specify Services Upheld 


In No. W-587, Foss Launch & Tug Co. Applications, decided De- 
cember 5, 1944, the Commission. with Chairman Patterson dissenting, 
affirmed the findings of Division 4 that authority to perform freight 
ear ferry service was not included in applicant’s authorization under 
the ‘‘grandfather’’ clause to perform transportation of commodities 
generally by means of non-self-propelled vessels with the use of separate 
towing vessels between all points in the State of Washington on Puget 
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Sound and Grays Harbor, and of general towage between points along 
the Pacific Coast. 

The Commission found against applicant’s contention that, since 
section 309(d) merely provides that certificates shall specify the route 
or routes on the ports as to which the carrier is authorized to operate, 
the Commission has ‘‘no authority to specify the service which shall be 
rendered,’’ citing Crescent Express Lines, Inc. v. United States, 320 
U. 8. 401. The Commission further affirmed its power under section 
309(d) from time to time to attach ‘‘reasonable terms, conditions, and 
limitations to the privileges granted by such certificate.’’ 

After examining the facts the Commission found the applicant had 
not on ‘‘grandfather’’ date and continuously thereafter engaged in 
freight car ferry service and was not entitled to have such service 
included in the certificate granted. In Chairman Patterson’s dissent 
he expressed the opinion that the ferry service should be included under 


authorization of the transportation of commodities generally, saying in 
part: 


‘‘The majority’s classification of applicant’s operations depends 
not merely upon whether the container in which the traffic is of- 
fered is on wheels, but whether it is on a particular kind of wheels. 
Such classification involves a degree of detailed exactitude which 
is not contemplated or warranted by the law.”’ 





Automotive Trades Steamship Co. Temporary Authority 


Temporary authority of Automotive Trades Steamship Company 
to operate as a common carrier by self-propelled vessels in the transpor- 
tation of grain from ports on Lake Superior to points on Lake Erie, and 
automobiles from Detroit to ports on Lake Erie on the same vessels at 
the same time, originally granted August 17, 1942, has been extended by 
Division 4 of the I. C. C. to December 31, 1945. 





1. C. C. Sea Train Order Contested 


A petition to annul the order of the I. C. C. directing a number of 
railroads to establish through routes for Sea Train Lines, Inc., has been 
filed with the United States District Court at Wilmington, Delaware. 
The petition alleges that the orders of the Commission are beyond its 
statutory power in that they require the petitioning rail carriers to 
join in and establish through routes for transportation beyond the 
United States and beyond its territorial waters and in and through 
extra-territorial waters, and in and through a foreign country and for- 
eign waters, and neither the Interstate Commerce Act nor any other 
statute authorizes the Commission to compel the railroads so to do. 
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Commission in Annual Report Refers to Problems In 
Regulation of Water Carriers 


In its annual report made public January 9, 1945, the Commission 
refers to problems in water carrier regulation as follows: 

As we near completion of the initial stages of our work under part 
III, and as the war draws nearer to an end, we find it possible and 
necessary to give greater attention to certain broad problems faced by 
water carriers, insofar as these problems permit of consideration from 
the standpoint of regulation. 

As a step in this direction, we announced in April that we had un- 
dertaken a study of problems in the regulation of domestic water trans- 
portation, under the provisions of section 304 (b) of the act. As we 
have pointed out in earlier reports, a very substantial proportion of 
for-hire transportation by water is not subject to Federal regulation, 
except in respect of safety. As one phase of this study, we are en- 
deavoring to determine the effects, whether harmful or otherwise, of the 
present exemptions on the functioning of the industry as a whole and 
on the national transportation system. If we find that removal or 
modification of the statutory exemptions, or any of them, is necessary 
in the public interest, appropriate recommendations will be made to 
the Congress. This study also embraces an analysis of the effects of 
the war on the industry, discussed presently, and of various special 
phases of the management and control of water carriers. Our staff 
has been assembling and analyzing information required for these pur- 
poses. As yet, no call has been made on carriers and others for infor- 
mation in their possession. We contemplate giving all who are interested 
an opportunity to express their views before any conclusions are reached 
or recommendations made. 

That many water carriers subject to our jurisdiction face difficult 
problems in the rehabilitation of suspended operations and in effecting 
other adjustments in the early post-war years is clear. We have noted 
considerable concern on the part of the carriers as to some of these 
problems. It is our desire to assist in their solution, so far as may be 
appropriate and as our duties permit. 

Other potentially difficult post-war problems include those resulting 
from the use by others, of new types of war-built watercraft in inland 
and coastal trades, and the increase in the level of labor, fuel, stores, 
rentals, and other operating costs. It is our duty under the act to con- 
sider, in the light of the evidence, wherein the public interest lies in 
these possible new types of operation. Some appear to contemplate a 
joining of land with water transportation. To the extent that the higher 
level of costs continues after the war, carriers will have to attain a 
greater degree of efficiency in their operations and consider the kinds 
of rate adjustments needed to meet the rates of competing forms of 
transportation. 

Theework of our Bureau of Water Carriers and Freight Forwarders 
during the year is summarized at a later point in this report. 
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“Grandfather” Water Carrier Cases Nearing Completion 


The Commission in its annual report said: 

The determination of the character and scope of the operations per- 
formed by individual carriers, and the issuance of certificates and per- 
mits covering their ‘‘grandfather’’ rights to continue such operations, 
have progressed to the point where this important phase of the regula- 
tion is nearing completion. To date, of the 848 applications by water 
carriers for authority to continue or institute operations, 772 have been 
acted upon. Three hundred and five common-carrier certificates of pub- 
lie convenience and necessity, 67 contract-carrier permits, and 107 
temporary authorities have been issued. Four hundred and twenty- 
one of such applications have been dismissed or denied, principally be- 


cause applicants’ services are not subject to our jurisdiction under part 
III of the act. 





Attitude of Water Carriers Commended 


After pointing out in its annual report that water carriers had 
been regulated for approximately 314 years, the Commission said : 

Most of the carriers are now adjusted to regulation. In general, 
they have manifested an attitude of helpful cooperation and a desire 
to comply strictly with the provisions of the act and our regulations 
issued thereunder. 
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SENATE COMMITTEE ON INTERSTATE COMMERCE 
(79th Congress) 


On January 10th the Senate approved the following assignments to 
the Committee on Interstate Commerce: 


Democrats 


Burton K. Wheeler, Montana, 
Chairman 
Alben W. Barkley, Kentucky 
Edwin C. Johnson, Colorado 
Tom Stewart, Tennessee 
James M. Tunnell, Delaware 
Ernest W. McFarland, Arizona 
Clyde R. Hoey, North Carolina 
Olin D. Johnston, South Carolina 
Francis J. Myers, Pennsylvania 
Brien MeMahon, Connecticut 


Republicans 


Wallace H. White, Jr., Maine 
Warren R. Austin, Vermont 
Henrik Shipstead, Minnesota 
Charles W. Tobey, New Hampshire 
Clyde M. Reed, Kansas 

Chan Gurney, South Dakota 
Albert W. Hawkes, New Jersey 

E. H. Moore, Oklahoma 

Homer E. Capehart, Indiana 





HOUSE INTERSTATE & FOREIGN COMMERCE COMMITTEE 
(79th Congress) 


The following Representatives have been elected to the House Com- 
mittee on Interstate & Foreign Commerce : 


Democrats 


Clarence F. Lea, California, 
Chairman 

Robert Crosser, Ohio 

Alf. L. Bulwinkle, North Carolina 

Virgil Chapman, Kentucky 

Lyle H. Boren Oklahoma 

Lindley Beckworth, Texas 

J. Percy Priest, Tennessee 

Orren Harris, Arkansas 

George G. Sadowski, Michigan 

Richard F. Harless, Arizona 

John W. Murphy, Pennsylvania 

Edward A. Kelly, Illinois 

Luther Patrick, Alabama 

John B. Sullivan, Missouri 

Dwight L. Rogers, Florida 

Benjamin J. Rabin, New York 

Vito Marcantonio (AL), New York 


Republicans . 


Charles A. Wolverton, New Jersey 
Pehr G. Holmes, Massachusetts 
B. Carroll Reece, Tennessee 
Charles A. Halleck, Indiana 
Carl Hinshaw, California 
Clarence J. Brown, Ohio 

Evan Howell, Illinois 

Leonard W. Hall, New York 
Thomas D. Winter, Kansas 
Joseph P. O’Hara, Minnesota 
Wilson D. Gillette, Pennsylvania 





Bills Introduced In Congress 


By CuarRenceE A. Miuuer, Editor 


The following bills have been introduced in the First Session of 
the Seventy-Ninth Congress: 


Administrative Procedure 


H. R. 184—A bill to revise the administrative procedure of Fed- 
eral agencies; to establish the Office of Federal Administrative Pro- 
cedure, to provide for hearing commissioners, to authorize declaratory 
ruling by administrative agencies, and for other purposes; to the Com- 
mittee on the Judiciary. 

H. R. 339—A bill to improve the administration of justice by pre- 


scribing fair administrative procedure; to the Committee on the Judic- 
iary. 


Bituminous Coal 


H. R. 102—A bill to amend subsection (i) of part II of section 4 of 
the Bituminous Coal Act of 1937, as amended; to the Committee on 
Ways and Means. 

H. R. 393—A bill for the purpose of conserving the coal resources 
of the Nation, and for other purposes; to the Committee on Ways and 
Means. 


Civil Aeronautics 


H. R. 164—A bill to provide safety in aviation and to direct an 
investigation of the causes and characteristics of thunderstorms; to 
the Committee on Interstate and Foreign Commerce. 

H. R. 165—A bill to authorize the appropriation of funds for the 
development and improvement of devices for the propulsion of aircraft, 
for national defense, and for other purposes; to the Committee on In- 
terstate and Foreign Commerce. 

H. R. 166—A bill to amend section 408 of the Civil Aeronautics 
Act of 1938, as amended, relating to consolidations, mergers, and ac- 
quisitions of control; to the Committee on Interstate and Foreign Com- 
merce. 

H. R. 451—A bill to authorize the continued operation of certain 
airport traffic-control towers by the Civil Aeronautics Administration ; 
to the Committee on Interstate and Foreign Commerce. 

H. R. 478—A bill to create an independent Civil Aeronautics Au- 
thority and an independent Air Safety Board, to promote the develop- 
ment and safety and to provide for the regulation of civil aeronautics, 
and to promote world leadership by the United States in aviation; to 
the Committee on Interstate and Foreign Commerce. 

H. R. 531—A bill to amend the Civil Aeronauties Act of 1938, to 
provide compensation for disability or death of air-carrier employees, 
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and for other purposes; to the Committee on Interstate and Foreign 
Commerce. 

H. R. 532—A bill to amend the Civil Aeronautics Act of 1938, as 
amended, and for other purposes; to the Committee on Interstate and 
Foreign Commerce. 

H. R. 540—A bill directing the Secretary of Commerce, through 
the Administrator of the Civil Aeronautics Administration, to make a 
survey of the need for a system of airports throughout the United 
States; to the Committee on Interstate and Foreign Commerce. 

H. R. 674—A bill to amend the Civil Aeronautics Act of 1938, as 
amended, and for other purposes; to the Committee on Interstate and 
Foreign Commerce. 


Commodities Clause 


H. R. 55—A bill to prohibit interstate common-carrier pipe lines 
from transporting commodities in which such carriers have any interest ; 
to the Committee on Interstate and Foreign Commerce. 


Cummins Amendment—Suits 


H. R. 449—A bill relating to the original jurisdiction of district 
courts of suits or proceedings arising under section 20(11), 20(12), 219, 
or 413 of the Interstate Commerce Act, as amended, and to the removal 
of such suits and proceedings from State courts; to the Committee on 
the Judiciary. 


Fair Employment Practices 


H. R. 194—A bill to prohibit discrimination in employment because 
of race, creed, color, national origin, or ancestry; to the Committee on 
Labor. 

H. R. 401—A bill to prohibit discrimination in employment because 
of race, creed, color, national origin, or ancestry; to the Committee on 
Labor. 

H. R. 481—A bill to prohibit discrimination in employment because 
of race, creed, color, national origin, or ancestry; to the Committee on 
Labor. 

H. R. 523—A bill to prohibit discrimination in employment be- 
cause of race, creed, color, national origin, or ancestry ; to the Committee 
on Labor. 

H. R. 679—A bill to prohibit discrimination in employment because 
of race, creed, color, national origin, or ancestry; to the Committee on 
Labor. 

H. R. 700—A bill to prohibit discrimination in employment because 
of race, creed, color, national origin, or oo Committee on 
Labor. 


Highways 


H. R. 50—A bill to improve the facilities for transcontinental motor 
transportation ; to provide additional facilities for the national defense ; 
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to aid in the relief of unemployment; to promote the public safety ; and 
for other purposes; to the Committee on Roads. 


Industrial Employment 


H. R. 497—A bill to create a Federal Industrial Commission to aid 
in the stabilization of employment in industry, agriculture, and com- 
merce, and for other purposes; to the Committee on Labor. 

H. R. 525—A bill to provide for cooperation with State agencies 
administering labor laws in establishing and maintaining safe and 
proper working conditions in industry and in the preparation, promul- 
gation, and enforcement of regulations to control industrial health 
hazards; to the Committee on Labor. 


Interstate Commerce—Protection 


H. R. 32—A bill to amend the act entitled ‘‘ An act to protect trade 
and commerce against interference by violence, threats, coercion, or in- 
timidation,’’ approved June 18, 1934; to the Committee on the Judiciary. 


Labor Organizations 


H. R. 354—A bill to prohibit aliens from voting in labor organiza- 
tions or acting as their officers or agents; to the Committee on Labor. 

H. R. 544—A bill to prohibit aliens from acting as officers or agents 
of corporations or business associations engaged in interstate commerce, 
or of labor organizations, and for other purposes; to the Committee on 
Interstate and Foreign Commerce. 


Land Grant Rates 


H. R. 694—A bill to amend section 321, title III, part II, Trans- 
portation Act of 1940, with respect to the movement of Government traf- 
fic ; to the Committee on Interstate and Foreign Commerce. 


Overcharges 


H. R. 761—A bill to increase the period of limitation on actions 
against railroad carriers for recovery of overcharges from 2 to 4 years; 
to the Committee on Interstate and Foreign Commerce. 


Railroad Reorganizations 


H. R. 36—A bill to amend section 77 of the act of July 1, 1898, 
entitled ‘‘An act to establish a uniform system of bankruptcy through- 
out the United States,’’ as amended; to the Committee on the Judiciary. 

H. R. 37—A bill to amend section 77 of the act of July 1, 1898, en- 
titled ‘‘ An act to establish a uniform system of bankruptcy throughout 
the United States,’’ as amended; to the Committee on the Judiciary. 
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- Railroad Retirement Act—Amendments 


H. R. 121—A bill to extend eligibility for benefits, under the Rail- 
road Retirement Act of 1937, to individuals who are ineligible only by 
reason of the time of separation from service; to the Committee on In- 
terstate and Foreign Commerce. 

H. R. 335—A bill to extend pension benefits under the Railroad Re- 
tirement Act of 1937 to certain employees for services rendered outside 
the United States and to increase the amount of pension payable to pen- 
sioners under such act; to the Committee on Interstate and Foreign Com- 
merce. 

H. R. 336—A bill to provide that the Railroad Retirement Board 
may award disability annuities to totally and permanently disabled 
individuals who have completed a period of service within a reasonable 
time of 30 years’ service; to the Committee on Interstate and Foreign 
Commerce. 

H. R. 369—A bill to provide for a 25-percent increase in an- 
nuities under the Railroad Retirement Act of 1937; to the Committee on 
Interstate and Foreign Commerce. 

H. R. 437—A bill to amend the Railroad Retirement Act of 1937 so 
as to provide for an annuity for total and permanent disability after 
10 years’ service; to the Committee on Interstate and Foreign Commerce. 

H. R. 750—A bill to amend the Railroad Retirement Act to provide 
annuities for individuals who are totally and permanently disabled and 
have completed 20 years of service; to the Committee on Interstate and 
Foreign Commerce. 


Rates , 


H. R. 167—A bill to amend section I(4) of the Interstate Com- 
merce Act, to permit joint action by common carriers subject to part I, 
II, III, or IV, respectively, in connection with procedures related to the 
establishment of rates and the taking of other action; to the Committee 
on Interstate and Foreign Commerce. 

H. R. 413—A bill to amend the Interstate Commerce Act, to provide 
for the establishment of a uniform classification and uniform scale of 
class rates for railroad freight, and for other purposes ; to the Committee 
on Interstate and Foreign Commerce. 

H. R. 447—A bill relating to through rates in the case of certain 
property of the United States manufactured or processed in transit; to 
the Committee on Interstate and Foreign Commerce. 


St. Lawrence Seaway 


H. R. 671—A bill to provide for the improvement of the Great 
Lakes-St. Lawrence Basin in the interest of national defense, and for 
other purposes ; to the Committee on Rivers and Harbors. 


Salaries and Wages 


H. R. 293—A bill to provide, in the case of wage and salary pay- 
ments made in contravention of the Stabilization Act of 1942, that the 
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lawful portion of such payments shall be allowed as costs or expenses 
of the employer; to the Committee on Banking and Currency. 


Stolen Property—Transportation 


H. R. 155—A bill to provide for the punishment of persons trans- 
porting and receiving certain stolen dogs in interstate commerce; to the 
Committee on the Judiciary. 


Tickets—Sales Of 


H. Res. 13—Resolution authorizing an investigation by the Com- 
mittee on Interstate and Foreign Commerce of the practice of purchasing 
tickets for railroad, Pullman, and other transportation for purposes of 
resale; to the Committee on Rules. 


Time 


H. R. 3—A bill to restore standard time; to the Committee on In- 
terstate and Foreign Commerce. 

H. Con. Res. 2—Coneurrent resolution to terminate the effective- 
ness of the act of January 20, 1942, which established daylight saving 
time ; to the Committee on Interstate and Foreign Commerce. 

H. Con. Res. 6—Conecurrent resolution to repeal Public Law 403, 
and reinstate the standard time provided in the act entitled ‘‘An act 
to save daylight and to provide standard time for the United States,”’ 
approved March 19, 1918, as amended; to the Committee on Interstate 
and Foreign Commerce. 


Transportation Tax 


H. R. 508—A bill relating to the exemption from the tax on trans- 
portation of property of amounts paid for such transportation by States 
and political subdivisions thereof ; to the Committee on Ways and Means. 


War Damage Insurance 


H. R. 72—A bill to amend the Reconstruction Finance Corporation 
Act with respect to premiums on war-damage insurance; to the Com- 
mittee on Banking and Currency. 
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